United States Court of Appeals

Fifth Circuit
FILED
UNI TED STATES COURT OF APPEALS
For the Fifth Grcuit May 19, 2005

Charles R. Fulbruge llI
No. 04-10618 Clerk

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

V.

ANTHONY WAYNE CHAMBERS
Def endant - Appel | ant

Appeal fromthe United States District Court
For the Northern District of Texas

(6:03- CR- 44- ALL- Q)

Bef ore W ENER, BARKSDALE, and DENNIS, G rcuit Judges.
PER CURI AM *

The defendant, Anthony Wayne Chanbers, noved the district
court to suppress evidence based on his contentions that: (1) the
search warrant used to search his house was unsupported by probabl e
cause and therefore invalid; and, (2) his incul patory statenents
and any tangi ble evidence derived fromthose statenents were the

“fruit” of anillegal arrest. The district court denied the notion

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



to suppress. Chanbers pleaded guilty to possession of an
unregi stered firearm which was found during the search, reserving
the right to appeal the district court’s decision on his notion to
suppress. W affirm
| . Backgr ound

On July 31, 2002, Detective Robinson of the San Angel o Police
Departnent obtained a search warrant for a house |ocated at 1014
North Jackson Street, San Angel o, Texas. Detective Robinson also
obt ai ned a search warrant for a red 1992 Ford pi ck-up truck bearing
Texas |icense pl ate nunber 7FK-H90. Both the house and the pi ck-up
truck were owned by Chanbers.

The affidavit in support of the search warrant contained the
follow ng allegations of fact:

(1) Anthony Wayne Chanbers owned the house |ocated at 1014

North Jackson Street and the red pick-up truck with |icense

pl at e nunber 7FK- H90.

(2) A reliable confidential informant, who had previously

provided truthful information to the affiant officer, told the

officer that, on several occasions, the informant had

acconpani ed an anonynous third party to Chanbers’s house on

North Jackson Street for the express purpose of purchasing

cocai ne froma man naned “Wayne.”

(3) On each occasion the reliable confidential i nformnt

observed the third party enter Chanbers’s house and return

W th a substance that the confidential informant recogni zed as

cocai ne.

(4) Based on the affiant officer’s experience in narcotics

i nvestigations, the officer knew that many drug deal ers use

“m ddl enen” to distribute drugs in the manner descri bed by t he
confidential informant.



(5 In response to the information provided by the reliable
confidenti al i nf or mant , the police began to conduct
surveill ance on Chanbers’s house.
(6) During that surveillance, the police observed the reliable
confidential informant arrive at Chanbers’s house in a vehicle
wth a third party on several occasions. On each occasion,
the officers watched as the third party exited the vehicle,
ent ered Chanbers’s house briefly, and returned to t he vehicl e.
(7) Also during the same surveillance period, the police
observed the red pick-up truck registered to Chanbers parked
at the residence. Additionally, the police found pieces of
mail in the trash bin at Chanbers’s house that were addressed
to Ant hony Wayne Chanbers.
Before the search warrants could be executed, Chanbers |eft
hi s house and drove his red pick-up truck to the parking ot of a
near by business.? At the time, two police officers were follow ng
him in order to maintain their surveillance of his activities
Once the officers were notified that a warrant had issued, the
of ficers stopped Chanbers. The officers placed hi min the back of
a patrol car and transported back to his house, ostensibly to
facilitate the search of the house and the vehicle he was driving.
Prior to searching his house, the police officers gave
Chanmbers his M randa warni ngs and asked hi mto nake a statenent. He
told officers that:

1) he shared a bedroom in the honme with his wife and that
bedroom was the naster bedroom

2) no drugs were in the house other than a 1/4 ounce of

2Neither party provides the distance between Chanbers’s
resi dence and the parking | ot in question. W assune, based on the
parties’ argunents, that the parking lot is |located nore than a few
bl ocks from Chanbers’s house.



marijuana |located in a safe in the master bedroom and,

3) there had been cocaine in the house in the past but that
t he cocai ne bel onged to soneone el se.

Chanbers also inforned the officers that he had multiple guns and
knives in the house and “tried to list all of the places where the
weapons were kept.” Interviewed separately, Chanbers’s wife told
of ficers that she and Chanbers shared the master bedroom She al so
told officers that there was a gun | eani ng agai nst the wall in that
bedr oom

No drugs or firearns were found in the search of Chanbers’s
truck. But in Chanbers’s house, police officers found, inter alia,
a fair anmpbunt of a substance believed to be cocaine as well as
cocaine residue located in multiple zip-loc bags, nmarijuana,
met hanphet am ne, and a nunber of firearnms. Anong the firearns, was
a Norinco 7.62x39 rifle that officers found | eaning against the
wall in the master bedroom of Chanbers’s house. That rifle had
been nodified from a sem-automatic to fully autonmatic.
Consequently, the rifle was required to be registered in the
Nati onal Firearns Registration and Transfer Record under 26 U S. C.
8§ 5861. Because the rifle was not regi stered, Chanbers was charged
in federal district court with possession of an unlicensed firearm

The State of Texas prosecuted Chanbers based on evidence
seized in the sanme search and he was convicted in state court of
possessi on of cocai ne. The federal district court in this case

sent enced Chanbers to 18 nont hs, which was to run concurrently with



his state sentence. In accordance with his conditional plea
agreenent, Chanbers tinely appeal ed the district court’s ruling on
his notion to suppress. While his federal appeal was pending
before this Court, the state convictions were overturned by the
Texas Court of Crimnal Appeals based on its conclusion that the
evi dence obt ai ned during the search of Chanbers’s hone shoul d have
been suppressed because the affidavit wundergirding the search
warrant did not provide probabl e cause.
1. Standard of Review

In an appeal froma district court’s denial of a notion to
suppress, this court reviews questions of Ilaw, such as the
sufficiency of the search warrant, de novo and the district court’s
factual findings for clear error.® Even though the Texas Court of
Crim nal Appeals concluded that the search warrant in this case was
constitutionally defective thereby requiring a suppression of al
the evidence obtained during the search, this court is still
requi red to make an i ndependent inquiry into the reasonabl eness of

t he search and sei zure conducted in this case.*

I11. Analysis and Concl usi ons

SSee United States v. Portillo-Aquirre, 311 F.3d 647, 651-652
(5th Gr. 2002)(citing United States v. Burbridge, 252 F.2d 775,
777 (5th Cr. 2001)).

“United States v. Walker, 960 F.2d 409, 416 (5th Cr.
1992) (citing Elkins v. United States, 364 U. S. 206, 224 (1960)).




This court engages in a two-part inquiry when considering
whet her the exclusionary rule applies to evidence seized under an
al | egedly defective search warrant.®> First, the court determ nes
whet her the “good faith” exception to the exclusionary rule
applies.® If the good faith exception applies, and the case fails
to present a novel question of | aw necessary to guide future action
by law enforcenent officers, the inquiry is at an end and the
district court’s ruling on the admssibility of the evidence wll
be affirned.” Second, if this court determnes that the police
officers could not have relied on the warrant in good faith, or
that the case presents a novel question of |aw, the court considers
whet her the warrant was supported by probabl e cause.?®

In United States v. Leon, the Suprene Court held that the good

faith exception to the exclusionary rule was available when
officers reasonably relied on an otherwise facially valid search
warrant.® An officer’s reliance upon an otherwise facially valid

search warrant i s reasonabl e when that warrant i s supported by nore

See United States v. lLaury, 985 F.2d 1293, 1311 (5th Cr.
1993) .

6ld. (citing United States v. Leon, 468 U.S. 897 (1984)).

‘United States v. Cavazos, 288 F.3d 706, 709 (5th Gr. 2002).

8Laury, 985 F.2d at 1311 (citing United States v. Satterwhite,
980 F.2d 317, 320 (5th Cr. 1992)).

°468 U.S. at 922-923.



than a “bare bones” affidavit of probable cause.'® Here, there is
no assertion by Chanbers that the warrant in question is otherw se
facially invalid.' Accordingly, our resolution of the question of
whet her the good faith exception applies turns on whether the
warrant in question was supported by nore than a bare bones
af fidavit of probable cause.

A bare bones affidavit contains “wholly concl usory statenents,
whi ch lack the facts and circunstances fromwhich a magi strate can
i ndependently determne probable cause.”?!? For exanple, an
affidavit is bare bones when the affidavit nerely alleges that the
police officer “*has cause to suspect and does believe ” that
contraband i s | ocated on the prem ses of the place to be searched. 3
Simlarly, an affidavit is “bare bones” when the affidavit alleges
merely that police officers “‘have received reliable information

froma credi ble person and do believe that heroin is stored in a

]d. at 926; see also Laury, 985 F.2d at 1311 (citing
Satterwhite, 980 F.2d at 321).

1A search warrant is otherwise facially invalid when the
warrant fails to identify, with reasonable specificity, the place
to be searched or the thing to be seized. See Leon, 468 U. S at
923 (“Finally, depending on the circunstances of the particular
case, a warrant nmay be so facially deficient, i.e., in failing to
particul arize the place to be searched or the thing to be seized,
that the executing officers cannot reasonably presune it to be
valid.”)(citation omtted).

12See Laury, 985 F.2d at 1311 n.23 (citing and quoting
Satterwhite, 980 F.2d at 321).

BUnited States v. Brown, 941 F.2d 1300, 1301 n.1 (5th Cir.
1991) (quoting Nathanson v. United States, 290 U S. 41 (1933)).




hone.”* Wile an affidavit containing the nere description of an
illegal noney order schenme may be conclusory and bare bones, if
that affidavit contains other facts corroborating the description
of the illegal schene, that affidavit is not bare bones.?
Additionally, an affidavit nmay rely on hearsay, such as an

informant’s report, so long as it presents a substantial basis
for crediting the hearsay.’”1® When as here, the court is assessing
the credibility of an informant’s report, the court exam nes the
informant’s veracity and basis of know edge.!” Moreover, though an
affidavit may | ack factual assertions show ng direct evidence of a
crim nal schenme or contraband, the magistrate is permtted to “draw

comon sense conclusions” from the facts alleged in making a

probabl e cause determ nation. 8

In this case, the affidavit sets out nobre than a nere

1“Brown, 941 F.2d at 1303 n.1 (quoting Aguillar v. Texas, 378
U S. 108 (1964)).

15Br own, 941 F.2d at 1303 n. 3.

¥|1linois v. Gates, 462 U.S. 213, 241-42 (1983)(quoting Jones
v. United States, 362 U.S. 257, 269 (1960)).

7See id. at 230-33(stating that these two factors are rel evant
considerations under the “totality of the circunstances” test for
valuing an informant’s report).

8See United States v. Wlie, 919 F.2d 969, 974 (5th Cr.
1990); United States v. Holzman, 871 F.2d 1496, 1510 (9th Gr.
1989) (“Direct evidence linking crimnal objects is not required
for the issuance of a search warrant. A nmagistrate need only
determne that a fair probability exists of finding evidence.”)
(citations omtted).




concl usory description of Chanbers’s drug trafficking schene. The
af fidavit describes the schene, including the use of a m ddl eman,
whi ch was known by the officer by virtue of his experience in
narcotics investigations to be a typical distribution nethod
enpl oyed by drug dealers. The affidavit also describes specific
i nstances of the schene in action, which the affidavit states was
personal ly observed by a confidential informant who the police
officer avers “has provided [the officer] with information three
tinmes in the past one nonth, and on each occasion the information
provided by the [informant] has proven to be true reliable and
correct.” Under Fifth Crcuit precedent, this assertion is
sufficient to establish the confidential informant’s veracity.?®
Further, the personal observations of the credible confidentia
i nformant provided i nformati on upon which the magi strate coul d have
“judge[d] whether the i nformant had a sufficient basis of know edge
of the operations supposedly being conducted at [Chanbers’s]

house. " 20

Additionally, the affidavit states that the confidential
informant told the affiant police officer that a man naned Wayne
was dealing drugs out of a honme located at 1014 North Jackson

Street, San Angel o, Texas. While this statenent alone would be

19See United States v. MKnight, 953 F.2d 898, 905 (5th Cir.
1992) (citing United States v. Jackson, 818 F.2d 345, 348 (5th Gr
1987)).

20McKni ght, 953 F.2d at 905(citing Jackson, 818 F.2d at 349).



conclusory and bare bones,? the affidavit also states that the
i nfformant based this statenent on factual circunstances that the

i nformant personal |y observed.

Furthernore, the affidavit denonstrates that the police were
able to independently verify that a man naned Wayne |lived at 1014
North Jackson Street, San Angel o, Texas, which corroborated the
information provided directly to the police fromthe confidenti al
informant and the information provided indirectly by the anonynous
third party. The police also subjected that |ocation to
surveillance for nearly a nonth and observed three of the alleged
drug deals as they occurred, which also tended to corroborate the
information provided by both the confidential informant and the
anonynous third party. That the officers corroborated severa
pi eces of the i nformation provided by both the anonynous third party
and the confidential informant tends to denonstrate the
information’s reliability.? Contrary to Chanbers’s assertions, %

there is no requirenent that all of the information provided by an

2lSee United States v. Kolodziej, 712 F.2d 975, 977-78 (5th
Cir. 1983)(finding an affidavit to be bare bones wherein i nformants
merely stated that a crinme occurred and stated where contraband
coul d be found).

22See Jackson, 818 F.2d at 348.

ZBChanbers takes issue with the fact that no one other than the
anonynous third party actually saw Chanbers exchange drugs for the
third party’s cash, and he contends that the anonynous third party
coul d have had the drugs he showed to the confidential infornmant
prior to entering Chanbers’s hone.

10



i nformant be corroborated by a subsequent police investigation in
order for the informant to be considered credible.? Therefore,
given all of the facts alleged in the probabl e cause affidavit and
the corroborated reliability of the information provided by the
confidential informant and the third party, we conclude that this
affidavit is not bare bones and that the police relied on the search
warrant in good faith. Consequently, as this case presents no novel
question of law, we need not consider whether the affidavit
establ i shed a substantial basis for the magi strate’s probabl e cause
determ nation and we affirmthe district court’s adm ssion of the

evi dence sei zed during the search of Chanbers’s house. 2

In addition to his warrant-based chal |l enge to the adm ssi on of
the evidence found during the search of his honme, Chanbers argues
that he was unlawfully detained in the store parking | ot and that
his later statenments and all other physical evidence derived
therefrom including the firearm he was convicted for possessing,
should be suppressed as the fruit of that unlawful detention.
Though the Governnent and Chanbers never expressly state that
Chanbers was arrested in the parking lot, our review of the
undi sputed facts and Texas | awreveal s that he was actually arrested

and that the arrest was conplete | ong before the officers “escorted

2See United States v. Blount, 123 F.3d 831, 836 (5th Cr.
1997) (en banc).

25Cavazos, 288 F.3d at 7009.

11



Chanbers back to his residence where he was read his M randa

war ni ngs.”

Under Texas law, an arrest is conplete whenever a person has
been “actually placed under restraint or taken into custody by an
officer.”?® Critical to this determination is a finding that the
defendant is “under restraint” and wwthin an officer’s “custody and
control.”?” In this case, both parties agree that officers stopped
Chanbers in the parking lot and placed himin the back of a patrol
car that they had summobned to transport himto his house. Thus,
thereis little doubt that Chanbers was within the officers’ custody
and control in the parking lot. Accordingly, Chanbers was arrested

in that parking |ot.

G ven that the Governnment does not contend that the officers
had probable cause or a warrant to arrest Chanbers in the parking
| ot, there is no doubt that the parking | ot arrest was illegal, and
any statenents derived as fruit of that arrest should have been
suppr essed. 28 The fact that the statenments followed Chanber’s

recei pt of Mranda warnings does not alter the analysis.?®

26See TEX. CoDE CR'M PrRO. § 15.22 (2004).

2’See Whiting v. State, 755 S.W2d 938 (Tex. App. 1988);
Hardinge v. State, 500 S.W2d 870 (Tex. Crim App. 1973).

28See Wng Sun v. United States, 371 U. S. 471, 484-85 (1963).

2Brown v. Illinois, 422 U S. 590, 601-02 (1975) (hol di ng that
the admnistration of Mranda warnings after the occurrence of a
Fourth Amendnent illegality and before the defendant’s adm ssion

12



Moreover, facts simlar to those that justified reasonable

detentions in Mchigan v. Summers®® and United States v. Cavazos?3!

are not present here. Unlike the defendant in Summers, Chanbers was
not in his house. As a consequence, Chanbers’s detention in this
case could not have facilitated the search of that house. *
Addi tional Iy, Chanbers di d not engage i n counter-surveillance of the
police or pose a threat to the police as was the case in Cavazos.
Wi | e Chanbers’s reasonabl e detention in the parking | ot woul d have
facilitated the search of his pick-up truck in the lot, the
Governnent has articulated no legitinmate reason justifying the
police officers’ decision to: (1) call a marked patrol car; and (2)
transport Chanbers in that patrol car for nore than a few bl ocks
back to his house in order to facilitate the officers’ search of
both the truck and the house. O her circuits have held that,
W t hout ot her extenuating circunstances, a distance of one bl ock or
three blocks is too renote to justify a detention while a search

warrant is being executed,® thus a distance in excess of a few

does not, alone, purge the taint of a Fourth Amendnent viol ation);
United States v. Mller, 608 F.2d 1089, 1102-03 (5th G r. 1998).

30452 U.S. 692 (1981).
31288 F.3d 706 (5th Cir. 2002).
2Summers, 452 U.S. at 700-01.
33288 F.3d at 711-12.

3See, e.q., United States v. Edwards, 103 F. 3d 90, 93-94 (10th
Cir. 1996); United States v. Sherrill, 27 F.3d 344, 346 (8th Cr

13



blocks is too rennpte as wel | .

But even if Chanbers’ s statenents shoul d have been suppressed,
it isunlikely that the firearm or for that nmatter, any contraband
found in plain view during the execution of the search warrant,
shoul d al so be suppressed. The firearm was discovered | eaning
against the wall in the master bedroom of Chanbers’s house. As
di scussed above, the police had a valid search warrant for the
house. Furthernore, that valid search warrant was obtai ned before
the illegal parking | ot arrest and the warrant applicati on was based
entirely on information unrelated to Chanbers’s statenents or the
arrest. Thus, despite the fact that the actual search of the house
and seizure of the firearm occurred alnost immediately after the
illegal parking lot arrest, the firearmand all other contraband are
not subject to the exclusionary rul e because of a conbi nati on of the
i ndependent source doctrine and the i nevitabl e di scovery doctrine. %
These two doctrines, which are admttedly not argued by either

party, are “two sides of the sane coin.?3®

The independent source doctrine applies when evidence is
“initially discovered during, or as a consequence of, an unl awf ul

search, but |ater obtained i ndependently fromactivities untainted

1994) .

3°See United States v. Grosenheider, 200 F.3d 321, 327-28 (5th
Cir. 2000).

%) d. at 328 n. 8.

14



by the initial illegality.”® One of this Circuit’s nost recent
anal yses of the independent source doctrine was its decision in

United States v. G osenheider. 38

In G osenheider, a conputer repair shop discovered child

por nography on a custoner’s conputer and notified the police.® A
police officer then conducted an illegal search and seizure of the
conputer, later returning it to the repair shop.% Notified by the
police, a federal officer obtained a warrant based on an affidavit
recounting what the civilian conputer shop enpl oyee had seen w t hout
inform ng the judge of information gl eaned fromthe police officer’s
illegal search.% The judge found probable cause for a search
warrant based on the untainted information.#*? The police then
foll owed t he suspect’s wi fe honme fromthe repair shop, where she had
pi cked up the conputer, and executed the warrant.* W held that
the informati on on the conputer was adm ssi bl e based on the search

and sei zure pursuant to that warrant under the independent source

31d. (quoting Murray v. United States, 487 U. S. 533, 537
(1988)) .

38| d.

¥ d. at 324.
0] d.

“1d. at 324-25.
42| d. at 325.
43|d

15



doctri ne. %

The i nevitabl e di scovery doctrine applies where the gover nnent
est abl i shes, by a preponderance of the evidence, “(1) a reasonable
probability that the contested evidence woul d have been di scovered
by Iawful neans in the absence of the police m sconduct and (2)that
the governnent was actively pursuing a ‘substantial alternate |ine
of investigation at the tinme of the constitutional violation.’ "%

In fact, this Court held in United States v. Lanas that when

of fi cers have probabl e cause to search, and have di spatched a fel |l ow
officer to acquire a warrant, evidence found in the place to be

searched will inevitably be discovered. %

In this case, the Governnent did nore than just send an of ficer
for a warrant prior to conducting the searches of Chanbers’s house
and vehicle. Not only did the officers obtain a valid warrant, that
warrant was obtained prior tothe illegal parking |ot arrest and was
based on evi dence i ndependent of Chanbers’s post-arrest statenents.

{3

Based on these circunstances, we conclude that there is a
reasonabl e probability that the contested evidence woul d have been

di scovered by lawful neans in the absence of the police

4“1 d. at 330.

“®United States v. Lamms, 930 F.2d 1099, 1102 (5th Cr
1991) (quoting United States v. Cherry, 759 F.2d 1196, 1205-06 (5th
Cir. 1985)).

4930 F.2d at 1102.

16



m sconduct.”*” Additionally, the existence of that warrant clearly
i ndi cates that the Governnent “was actively pursuing a ‘substanti al
alternate line of investigation at the tine of the constitutional
violation.’ " Consequently, the firearmin question, along with
all of the other contraband seized from Chanbers’s hone, woul d have

been inevitably discovered by the police.

O course, had the firearmbeen di scovered in sone pl ace where
the police were unlikely to search or that was beyond the scope of
the warrant, Chanbers mght have a better argunent that the
statenents he nade while illegally arrested tainted the search and
sei zure.* Though the parties never expressly indicate the content
of Chanbers’s statenents, the record reveals that Chanbers did at
| east attenpt to tell the police where his weapons were kept. But
the firearmin question was di scovered i n Chanbers’ s house, propped
against the wall in the naster bedroomwhere he and his wfe slept.
Thus, the firearm was unlikely to have been overl ooked by the
police, even in the absence of Chanbers’s statenents. Accordingly,
even i f Chanbers’s statenents may have been properly suppressed, the

firearm drugs, or other contraband discovered pursuant to the

471 d.

48 amas, 930 F.2d at 1102(quoting Cherry, 759 F. 2d at 1205-06).

“¥See United States v. Cannon, 981 F.2d 785, 789 (5th Cr.
1993) (di scussi ng whet her ephedrine discovered stored in a tire
i nner tube on a ranch being searched under a valid warrant was
i nadm ssi bl e because police woul d not have found it w thout the use
of statenents obtained in violation of Edwards).

17



search warrant should not be suppressed.

Chanbers’s guilty plea is conditional. Under Federal Rule of
Crimnal Procedure 11(a)(2), “a defendant who prevails on appeal”
may wi thdraw his conditional guilty plea. The plain |anguage of the
federal rule and the ternms of the plea agreenent here nake clear
that had Chanbers been fully successful on appeal, as opposed to
only partially so, he would be entitled to withdraw his plea. But
here we conclude that the vast majority of the evidence chall enged
in Chanbers’s notion was properly admtted by the district court.
The parties have failed to cite any authority, nuch | ess argue, that
Chanbers’s partial success on appeal is sufficient to allow himto

w thdraw his conditional guilty plea.

In United States v. Leake,® the Sixth Crcuit observed that

the inquiry before the court in cases where a defendant only
partially prevails on appeal “requires an exam nation of the degree
of success and the probability that the excl uded evi dence woul d have
had a material effect on the defendant’s decision to plead
guilty.”® In Leake, the Sixth Crcuit pernmtted a partially
prevailing defendant to withdraw his conditional guilty plea based

on its conclusion that the nobst damming evidence against the

5095 F.3d 409 (6th Gir. 1996).
5195 F.3d at 420 n. 21.

18



def endant shoul d have been suppressed. 2

In contrast, Chanbers’s statenents, many of which the search
proved i naccurate, clearly are not the nost dami ng evi dence agai nst
himin this illegal gun possession case. Because the adm ssible
evi dence readily establishes the fact of possessi on and we have been
apprised of no argunent to the contrary, we conclude that
suppressing rather than admtting the excl udabl e evi dence woul d not

have had a material effect on Chanbers’s decision to plead guilty.

Accordingly, the ruling and judgnent of the district court is

AFFI RVED.

2| d. at 420.
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