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PER CURI AM *

I ra Wayne Privette appeals fromhis resentencing follow ng
his conviction for conspiracy to manufacture and possess with
intent to distribute anphetam ne and possession with intent
to distribute anphetam ne, during which the court denied his
18 U.S.C. 8§ 3582(c)(2) notion. He argues (1) for the first tine

on appeal that his sentence violates Blakely v. WAshi ngton,

124 S, C. 2531 (2004); (2) that the district court clearly erred

in calculating his base offense | evel under § 3582(c)(2); and

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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(3) that the district court abused its discretion in denying him
a sentence reduction under 8§ 3582(c)(2). The instant appeal
therefore has two conponents: (1) a direct appeal from
Privette's resentencing and (2) an appeal fromthe denial of

§ 3582(c)(2) relief.

We hold pursuant to United States v. Booker, 125 S. C. 738

(2005), that Privette cannot survive the plain error standard of
review, given that he has not borne his burden of show ng that

the district court “would have reached a significantly different
result” under an advisory schene and, therefore, that the error

affected his substantial rights. See United States v. Mares, No.

03-21035, 2005 W 503715, at *9 (5th Gr. Mar. 4, 2005).

Booker is inapplicable to review of the denial of Privette's
8§ 3582(c)(2) notion. By its plain |anguage, 8 3582(c)(2) is not
inplicated by a decision of the Suprene Court that is unrel ated
to an actual anendnent of the guidelines. W review findings of
fact made during a 8 3582(c)(2) proceeding for clear error.

United States v. Mms, 43 F. 3d 217, 220 (5th Gr. 1995). W

hold that the district court did not clearly err in including the
27 pounds, 11 ounces of anphetam ne produced during the
conspiracy in the drug quantity cal cul ati on for purposes of
determning Privette' s base offense | evel; Charles Apodaca’s
testinony on this issue was sufficiently reliable for the
district court to nmake such a finding. Additionally, the

district court’s unobjected-to inclusion of 48.5 pounds of
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phenyl acetic acid in the drug quantity cal cul ati on was not

plainly erroneous. See United States v. Vasquez, 216 F.3d 456,

459 (5th Gr. 2000). The district court’s decision to sentence
Privette at the bottom of the anmended gui deline range was not
an abuse of discretion given the nature of his offense. See

18 U.S.C. 8 3553(a)(2)(A); United States v. Townsend, 55 F. 3d

168, 170 (5th Gir. 1995).

AFFI RVED; MOTI ON TO FI LE REPLY BRI EF DEN ED.



