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OSCAR ADOLFO MONTOQYA,
Peti ti oner- Appel | ant,
vVer sus
L. M FLEM NG Warden, Federal Medical Center Forth Wrth,
Respondent - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas

USDC No. 4:03-CV-1488-A

Bef ore GARZA, DeMOSS, and CLEMENT, G rcuit Judges.
PER CURI AM *

Oscar Adol fo Montoya, a federal prisoner (# 19530-050) and
Col onbi an national, appeals the district court’s dism ssal of his
pro se 28 U.S.C. § 2241 habeas petition, w thout prejudice, for
failure to exhaust adm ni strative renedies.

Mont oya argued in his petition that the inproper issuance of
an Immgration and Naturalization Service (“INS") detainer in
2000 prevented himfromparticipating in various rehabilitative
and early-rel ease prograns offered by the Bureau of Prisons
(“BOP"). The primary programcited by Montoya is a 500- hour

drug- abuse-treatnent program (“DAP”’), the conpletion of which

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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makes an inmate eligible for a sentence reduction of up to one

year. See Warren v. Mles, 230 F.3d 688, 690 (5th Cr. 2000);

18 U.S.C. § 3621(e). Montoya does not deny that he has not
exhausted BOP adm nistrative renedi es, but he does argue that
attenpting to do so would be futile because the warden at his
prison is not “enpowered” to lift the INS detainer.

A federal prisoner nust “exhaust his admnistrative renedies

bef ore seeking habeas relief in federal court under 28 U S. C

§ 2241.” Fuller v. Rich, 11 F. 3d 61, 62 (5th Cr. 1994); see
Rourke v. Thonpson, 11 F.3d 47, 49 (5th Gr. 1993). “‘Exceptions

to the exhaustion requirenent are appropriate where the avail able
adm nistrative renedi es either are unavail able or wholly

i nappropriate to the relief sought, or where the attenpt to
exhaust such renedies would itself be a patently futile course of

action. Fuller, 11 F.3d at 62 (citation omtted). The
petitioner bears the burden of showing the futility of
exhaustion. 1d.

Mont oya has cited no statute or admnistrative rule or
regul ation that explicitly excludes fromparticipation in the
various prison prograns inmates who have INS detainers. The
regul atory materials reviewed by this court suggest that Montoya
is not categorically excluded from participation in such prograns
and that the BOP and his warden have sone degree of discretion as
to whether he may participate. See, e.q., 28 U S. C
8§ 550.58(a)(1)(iv) (2004). Montoya has not established, as a

matter of |aw, that exhaustion would be futile. Accordingly, we

AFFI RM t he di sm ssal of Montoya's 28 U S.C. § 2241 petition.
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Mont oya has abandoned any challenge to the district court’s
conclusion that it |acked jurisdiction over his clains against

the Attorney CGeneral and the INS. See Yohey v. Collins, 985 F. 2d

222, 224-25 (5th Gir. 1993): Fenp. R App. P. 28(a)(9).
AFFI RVED.



