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Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 2:03-CV-159

Bef ore KING Chief Judge, and DeMOSS and CLEMENT, Circuit Judges.
PER CURI AM *

Nel son Hawkins filed this pro se, in forma pauperis
conpl aint pursuant to 42 U.S.C. § 1983, at a tinme when he was a
Texas prisoner (# 514798). Hawkins, who allegedly has since
di scharged his sentence, now appeals the district court’s
di sm ssal of his conplaint as frivolous. The district court

concl uded that Hawki ns had failed to exhaust his adm nistrative

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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remedies with respect to the clains contained in his conplaint,
as required by 42 U S.C. § 1997¢e(a).

On appeal, Hawkins reiterates his allegations of deliberate
indifference to his serious nedi cal needs. But he does not
acknow edge or challenge the basis for the district court’s
procedural ruling that he had failed to exhaust his
adm nistrative renedies. Accordingly, it is as if Hawkins had

not appeal ed the judgnment. See Brinkmann v. Dallas County Deputy

Sheriff Abner, 813 F.2d 744, 748 (5th Gr. 1987). Hawkins’s

appeal is without arguable nerit and is frivolous. See Howard v.

King, 707 F.2d 215, 219-20 (5th Cir. 1983).

As Hawkins's appeal is frivolous, it is DISMSSED. See 5TH
CGR R 42.2. Because Hawkins was incarcerated at the tinme he
filed the instant conplaint, the district court’s dism ssal of
his conplaint as frivolous counts as a strike for purposes of 28

US C 8 1915(g). See Adepegba v. Hammons, 103 F.3d 383, 388

(5th Gr. 1996). Should Hawkins be returned to prison and
accunul ate three strikes, he would not be permtted to proceed
| FP in any civil action or appeal filed while incarcerated or
detained in any facility unless he were under imm nent danger of
serious physical injury. See 28 U S.C. 8§ 1915(g).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



