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Appellant AOlie Dailey sued appell ee Vought Aircraft
| ndustries (Vought) claimng that Vought denied hima supervisory
position because of his race and in retaliation for his previous
conpl ai nts about racial discrimnation. For the follow ng
reasons, this court affirns the district court’s sumary judgnent

in favor of Vought.

"Pursuant to 5TH QRoUT RULE 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



| . Factual Background
Dai l ey, a black male, works in Vought’s “H gh Bay” nachine
shop as a machinist. Dailey has worked for Vought and its
predecessor since 1984. In January 2000, four supervisory
positions opened in the H gh Bay shop and in anot her one of
Vought’ s machi ne shops known as Building 1. A group of
interviewers interviewed each applicant and sel ected the four
hi ghest -ranked applicants for the supervisor positions. Dailey
was ranked tenth out of twelve applicants and was not sel ected
for one of the positions. Shortly thereafter, another
supervi sory position opened. Instead of conducting anot her
i nterview process, Vought selected the next highest ranked
interviewee fromthe previous interviews. Each of the five
i ndividuals selected for a supervisory position was a white nal e.
After the selection process for January 2000 was conpl et ed,
Dai | ey conplained that the interview process was unfair because
not all candidates were interviewed by all of the interviewers.
Vought agreed that the selection process was not optinmal, and
when anot her supervisory position opened in Septenber of 2000,
Vought returned to the old process whereby each applicant was
interviewed by a single interviewer. Dailey, along with ei ght
ot her applicants, applied for the supervisory position. Vought
ranked Dailey fifth out of the eight applicants. Dailey was not

sel ected; a Hispanic applicant was sel ected.



On Cctober 18, 2000, Dailey filed a charge of discrimnation
with the Equal Enploynent Qpportunity Comm ssion (EEQCC), all eging
racial discrimnation and retaliation for both the January 2000
and Sept enber 2000 pronotion decisions. The EEOCC issued Dailey a
“right to sue” letter on April 28, 2003. Dailey brought suit in
the Northern District of Texas on July 18, 2003.

Vought noved for summary judgnent and asserted that Dail ey
was not sel ected because the other candi dates were better
qualified and received better scores in the interviews. Dailey
clai med that Vought's asserted reason for not pronoting himwas a
pretext for racial discrimnation and retaliation. The district
court granted sunmary judgnent on both clains in favor of Vought.
Dai | ey appeal ed.

1. Standard of Review

This court reviews a grant of summary judgnment de novo.!
Summary judgnent is proper if the novant can denonstrate that
there is no genuine issue of material fact and he is entitled to
judgrment as a matter of law. ?2 |n deciding whether a fact

gquestion exists, the court nust view the facts and reasonabl e

1See Flock v. Scripto-Tokai Corp., 319 F.3d 231, 236 (5th
Cr. 2003).

2See FED R CvVv. Proc. 56(c); Celotex Corp. v. Catrett, 477
U S. 317, 322 (1986).



inferences in the light nost favorable to the non-noving party.?3
A genuine issue of material fact exists if the evidence is such
that a reasonable jury could return a verdict in favor of the
non- novi ng party.*
[11. Wether Summary Judgnent \Was Proper

Dail ey clains that Vought’s decisions not to pronbte himto
a supervisory position in January 2000 and Septenber 2000 were
based on racial discrimnation and retaliation. The district
court entered sunmmary judgnent on Dailey’'s racial discrimnation
clains because it determ ned no fact question existed about
pretext. The district court entered summary judgnent on Dailey’s
retaliation clains because it determ ned no fact question existed
about the causal connection between Dailey’ s past conplaints and
Vought’ s pronotion deci sions.

A. Dailey’s Racial Discrimnation Caim

Title VII of the Cvil R ghts Act of 1964 makes it unl awf ul
for an enpl oyer to discrimnate agai nst an enpl oyee based on the
individual’s race.® |In an enpl oynment discrimnation case, this

court applies the burden-shifting franmework articul ated by the

3See Daniels v. City of Arlington, Tex., 246 F.3d 500, 502
(5th Gr. 2001).

‘See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248
(1986); Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475
U S. 574, 587 (1986).

°See 42 U.S.C. § 2000e-2(a)(1).

4



Suprene Court in MDonnell Douglas Corp. v. Geen.® Under this
framework, the plaintiff nust first establish a prim facie case
of discrimnation.” To neet this burden, the plaintiff nust
show. 1) he is a nenber of a protected class, 2) he was qualified
for the job, 3) he suffered an adverse enpl oynent action, and 4)
ot hers outside the protected group were treated nore favorably.3
If the plaintiff succeeds in nmaking a prinma facie case, the
burden shifts to the defendant-enployer to produce evidence of a
| egitimate, nondi scrimnatory reason for the treatnent of the
plaintiff.® |f the enployer offers a nondiscrimnatory reason,
the burden shifts back to the plaintiff to show that the
enpl oyer’s reason for the disparate treatnent is nerely a pretext
for discrimnation.® To survive summary judgnent, the plaintiff
must provide evidence that raises a genuine issue of materi al
fact about whether the enployer’s reason for the plaintiff’s

treatment is a pretext for discrimnation.?!

6411 U. S. 792, 802-04 (1973).
‘McDonnel | Douglas Corp., 411 U. S. at 802.
8See id. at 802.

°See Reeves v. Sanderson Plunbing Prod., Inc., 530 U S. 133,
142 (2000).

1°See Reeves, 530 U.S. at 143; St. Mary’'s Honor Ctr. v.
Hi cks, 509 U S. 502, 507-508 (1993).

1See Nicols v. Loral Vought Sys. Corp., 81 F.3d 38, 41 (5th
Cir. 1996).



In this case, Dailey clains that Vought did not pronote him
to a supervisory position because he is black. The parties do
not dispute that Dailey nmade a prina facie case of racial
discrimnation. The parties disagree, however, about whether
Vought’ s reason for not pronoting Dailey is a pretext for racial
di scrim nation.

Vought maintains that it did not pronote Dailey to a
supervi sory position because the other applicants were nore
qualified than Dailey. Vought’s summary judgnent evi dence shows
the following. For the January 2000 positions, Dailey was ranked
tenth out of the twelve candi dates who applied for the positions.
Vought sel ected the four highest ranked individuals. Wen
anot her supervisory position becane available after the interview
process, Vought offered the position to the next highest-ranked
candidate. Dailey ranked fifth out of nine applicants during the
Sept enber 2000 interview process. The interviewer selected an
applicant with prior supervisory experience in the Hi gh Bay area
and considered that experience to nake the applicant the best
qual i fi ed candi date.

Thi s evidence established a nondi scrimnatory reason for not
pronoting Dail ey—the applicants sel ected for pronotion were nore
qualified than Dail ey and ranked higher during interviews. Thus,
the burden shifted to Dailey to denonstrate a fact question about
whet her Vought’s reason for not pronoting hi mthat he was |ess
qualified—was pretextual. Meeting this burden required Dailey to
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denonstrate that he was clearly better qualified than the other
applicants.'? This is a very high burden that required Dailey to
show that “no reasonable person . . . could have chosen the
candi date sel ected over [Dailey].”* To survive sunmary
judgnent, the unfairness of the enpl oyer’s decision nust be so
apparent as to junp off the record and “slap [the court] in the
face.”

Dail ey did not neet this burden. Although Dailey’ s sunmary
j udgnent evi dence shows that he may be qualified for the
positions he sought, he did not show that he is clearly better
qualified than those selected for pronotion. H's summary
j udgnent evi dence anobunts to no nore than his own assertions that
he is better qualified and the deposition statenents of
associates that Dailey is qualified for pronotion. This court
w Il not second guess business decisions of an enployer with
experience in evaluating applicants for high | evel pronotions
where the evidence does not show that the plaintiff is clearly
better qualified.® Al though Dailey conplains about the

subj ective nature of Vought’s interview ng process, the “nere

12See Manning v. Chevron Chem Co., 332 F.3d 874, 882 (5th
Cir. 2003).

13Cel estine v. Petrol eos de Venezuella SA, 266 F.3d 343, 357
(5th Gir. 2001).

1“See Odomv. Frank, 3 F.3d 839, 847 (5th Cir. 1993).

15See Odom 3 F.3d at 847.



fact that an enpl oyer uses subjective criteria is not
sufficient evidence of pretext.”' |n this case, Dailey showed
that he is an experienced nachinist and that he has a coll ege
degree. This evidence is probative of Dailey’ s qualifications,
but it does not raise a fact question about whether Vought’s
reason for not pronoting himto a supervisory position was a
pretext for racial discrimnation. The district court did not
err in entering summary judgnent for Vought on Dailey’ s racial
di scrim nation cl ains.

B. Dailey’s Retaliation Caim

Dail ey also clainms that Vought failed to pronote hi mbecause
he conpl ai ned about racial discrimnation in the past. Dailey
conpl ai ned about discrimnation in the early 1990s and filed a
| awsuit agai nst Vought. Dailey also participated in
denonstrations outside of Vought’'s plant, protesting what Dail ey
clains were Vought’s discrimnatory practices. Dailey nmaintains
that he was denied a supervisory position in retaliation for
t hese conplaints and protests.

Title VII prohibits retaliation by enployers against
enpl oyees who have opposed unl awful enpl oynent practices or who
have filed a charge of discrimnation.? To survive sumary

judgnent on a retaliation claim a plaintiff nust nmake a prinm

*Manni ng, 332 F.3d at 882.
7"See 42 U.S.C. § 2000e-3(a).
8



facie showing that 1) he engaged in protected activity, 2) he
suffered an adverse enploynent action, and 3) there was a causal
connection between participation in the protected activity and
t he adverse enpl oynment decision.!® Dailey satisfied the first
part of this burden because Title VII specifically states that an
enpl oyer may not retaliate agai nst an enpl oyee for having nade a
charge of discrimnation.' Thus, Dailey s conplaints about
racial discrimnation are protected activities under Title VII
Dail ey satisfied the second part of the prima facie show ng
because Vought’s decision not to pronote Dailey constitutes an
adverse enpl oynment action.? \ought, however, contends that
Dail ey did not satisfy the third part of his burden because he
failed to show a causal connection between participation in the
protected activity and the adverse enpl oynent acti on.

To denonstrate causation, the enployee nust denonstrate that
he woul d have been pronoted but for engaging in protected

activity.? Here, both parties acknowl edge Dail ey’ s conplaints

8See Ackel v. Nat’'l Comm Inc., 339 F.3d 376, 385 (5th Cir.
2003); see also Mota v. Univ. of Tex. Houston Health Cr., 261
F.3d 512, 519 (5th Cr. 2001).

19See 42 U.S.C. § 2000e-3(a).

20See Wl ker v. Thonpson, 214 F.3d 615, 629 (5th Cir. 2000)
(stating that an adverse enpl oynent action includes enpl oynent
decisions on hiring, granting |eave, discharging, pronoting, and
conpensati ng).

2lSee Mpbta, 261 F.3d at 519; Medina v. Ransey Steel Co.,
Inc., 238 F.3d 674, 684 (5th Cr. 2001).
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about race discrimnation in the early 1990s. The sunmary

j udgnent evidence indicates that sonme of the individuals involved
in the pronotion decision knew about Dail ey’ s past conpl aints,
but Dailey offered no evidence that raised a fact question about
a causal link between his prior conplaints and Vought’s deci sion
not to pronote him Dailey presented nothing nore than Vought'’s
know edge of his prior criticism No evidence exists of a
hostile reaction to any of Dailey’s conplaints. ?? | nst ead,
Dai | ey asks the court to infer that his conplaints in the early
1990s caused the interviewers in 2000 not to pronote him

Al t hough a lapse of tinme is not necessarily dispositive in a
retaliation case,? here, so nmuch tinme passed since Dailey's
conpl aints that he cannot rely on Vought’s know edge of his

conplaints alone.? The district court did not err in entering

25ee Gizzle v. Travelers Health Network, 14 F.3d 261, 268
(5th Gr. 1994) (upholding a judgnent not w thstanding the
verdi ct and observing that no evidence existed of a hostile
reaction to the plaintiff’s protected activity).

2See Shirley v. Chrysler First, Inc., 970 F.2d 39, 43 (5th
Cr. 1992) (finding that the passage of 14 nonths between the
filing of an EEOC charge and enpl oyee’ s di scharge was
i nsufficient proof against retaliation clainm.

24See Meiners v. Univ. of Kan., 359 F.3d 1222, 1231 (10th
Cir. 2004) (holding that three and one-half nonths between the
filing of an EEOCC charge and the adverse enpl oynent action was
insufficient by itself to establish causation); Fabela v. Socorro
Ind. Sch. Dist., 329 F.3d 409, 414-15 (5th Cr. 2003)
(recogni zing that a six-year |apse between the filing of an EECC
charge and the enpl oyee’s dism ssal did not necessarily nean the
plaintiff failed to show causation where the plaintiff presented
direct evidence of retaliation); Strouss v. Mch. Dep’'t of Corr.
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summary judgnent on Dailey’ s retaliation clains.
| V. Concl usi on

Dailey failed to raise a fact question about Vought’s reason
for not pronoting himor about a causal connection between his
past conplaints and Vought’s failure to pronote him
Consequently, the district court did not err in entering summary
judgnent on Dailey’'s clains of racial discrimnation and
retaliation. Accordingly, this court AFFIRMS the sunmary
j udgnent .

AFFI RVED.

250 F. 3d 336, 344 (6th GCr. 2001) (holding that a three-year gap
between the protected activity and the adverse enpl oynent action
was insufficient to support an inference of causation).
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