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Dougl as Al exander Guardado pleaded guilty to illegal reentry
after deportation and was sentenced to 87 nonths of inprisonnent
and three years of supervised release. He appeals his sentence.
Guardado argues for the first tinme on appeal that his
constitutional rights to grand jury indictnment, proof beyond a
reasonabl e doubt, and jury trial were violated when he was
sentenced on the basis of facts beyond the fact of a prior

conviction. He argues that under Blakely v. WAshi ngton,

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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124 S. . 2531, 2537 (2004), the district court plainly erred in
increasing his crimnal history score based on its finding that
he was under a sentence of parole and under a sentence of
probation at the tinme of the conm ssion of the instant offense.
He concedes that because he did not object on Blakely grounds in
the district court, his claimnust be reviewed for plain error.
He contends that the error was plain and that his substanti al
rights were affected.

Guardado’s claimthat the district court plainly erred by
i ncreasing his sentence based on facts not determned by a jury
and which he did not admt is unavailing because he failed to
show that “the sentencing judge--sentencing under an advi sory
schene rather than a mandatory one--woul d have reached a

significantly different result.” See United States v. Mares,

402 F.3d 511, 521 (5th Cir. 2005), petition for cert. filed

(Mar. 31, 2005) (No. 04-9517).

Quardado concedes that the i ssue whether his sentence under

8 U S.C 8 1326(b)(2) was rendered illegal by Apprendi V.
New Jersey, 530 U. S. 466 (2000) and subsequent Suprenme Court

precedent is foreclosed by A nendarez-Torres v. United States,

523 U. S. 224, 235 (1998), and he raises it solely to preserve it
for further review by the Suprene Court. Apprendi did not

overrul e Al nendar ez-Torres. See Apprendi, 530 U S. at 489-90;

As Cuardado concedes, this argunent is forecl osed unless and
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until the Suprenme Court itself decides to overrule Al nendarez-

Torres. See Apprendi, 530 U S. at 489-90; United States V.

Manci a- Perez, 331 F.3d 464, 470 (5th Cr.), cert. denied,

540 U.S. 935 (2003).
AFFI RVED.



