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Jose Luis R os-Casio (R os) appeals his conviction and

sentence following his plea of guilty to illegally reentering the

United States after having been deported. R 0s’s constitutional
challenge to 8 U S.C. § 1326 (a) & (b) is foreclosed by

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).

Al t hough Ri os contends that Al nendarez-Torres was incorrectly

decided and that a majority of the Suprene Court would overrul e

Al nendarez-Torres in |ight of Apprendi, we have repeatedly

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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rejected such argunents on the basis that Al nendarez-Torres

remai ns binding. See United States v. Garza-Lopez, 410 F. 3d 268,

276 (5th Gr.), cert. denied, 126 S. C. 298 (2005). R os

properly concedes that his argunent is foreclosed in |ight of

Al nrendarez-Torres and circuit precedent, but he raises it here to

preserve it for further review.
Ri os argues that the increase in his offense | evel pursuant
to US.S.G 8§ 2L1.2(b)(1)(A(ii) was unconstitutional under

United States v. Booker, 543 U. S. 220 (2005), because it was

based upon facts not pled in the information, proved to a jury,
or admtted by him He also argues that the district court’s
mandat ory application of the Sentencing Quidelines was error
under Booker. Because Rios preserved both argunents in the
district court, this court’s reviewis for harnml ess error. See

United States v. Pineiro, 410 F.3d 282, 285 (5th Cr. 2005);

United States v. Walters, 418 F. 3d 461 (5th GCr. 2005). Under

the harml ess-error standard, the Governnent nust show “that the
error did not affect the outcone of the district court
proceedings, i.e., that the district court would have inposed the
same sentence absent the error.” Pineiro, 410 F.3d at 286.

The Governnent concedes that the district court’s nmandatory
application of the Guidelines in determning R 0s’s sentence was
error. The Governnent al so concedes that it cannot establish
that the district court’s error was harm ess. Nothing in the

record suggests that the district court would have inposed the
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sane sentence under an advisory regine. Accordingly, R os’s
sentence nust be vacated, and this case nust be renmanded for

resentencing in |light of Booker. See Pineiro, 410 F.3d at 286.

We do not reach Rios’s contention that the district court’s

application of 8 2L1.2 ran afoul of Booker. See United States v.

Apkan, 407 F.3d 360, 377 n.62 (5th Cr. 2005). Nor do we reach
Ri os’s contention regarding the applicability of Booker to the

i nposition of a sentence upon remand. See Amar v. Wiitley, 100

F.3d 22, 23 (5th G r. 1996) (federal court may not issue advisory
opinions). W leave to the district court’s discretion whether
it wll inpose the sane sentence upon renand.

AFFI RVED | N PART; VACATED I N PART AND REMANDED FOR

RESENTENCI NG



