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PER CURI AM *

Ri chard Keith Harnon appeals his sentence follow ng his
guilty plea to mail fraud and ai ding and abetting. Harnon was
sentenced to 18 nonths of inprisonnent and three years of
supervi sed rel ease and ordered to pay $95,907.47 in restitution.

Har non asserts that his sentence is invalid in Iight of
United States v. Booker! because it was enhanced by facts neither

charged in the indictnent, found by a jury, nor admtted by

" Pursuant to 5THQR R 47.5, the court has deternined that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.

1125 S.Cx. 738 (2004).
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Harnmon. As the Governnent concedes, there was error and Harnon
preserved the issue by arguing in the district court that his
sentence viol ated Bl akely v. Washington.? Wen a Booker error is
preserved, this court wll vacate and remand unl ess the
Gover nnent shows that the error was harnl ess beyond a reasonabl e
doubt.®* The Governnent has carried that burden. At sentencing,
the court granted a downward departure, giving it al nost
unlimted discretion to choose a sentence.* Furthernore, Judge
McBryde carefully explained during a tel ephone conference that
“Imy view on [any Booker issue] is | really didn’t follow the
guidelines in this case. | went below the guidelines so in this
particular case it turns out | just considered the guidelines as
being advisory.” He also stated that “in this particular case if
there was a Booker error it was certainly a harnl ess one because
| didn’t pay any attention to the guidelines.” Thus, the record
denonstrates beyond a reasonabl e doubt that the Booker error did
not affect Harnon's sentence.?®

Harnmon al so asserts that the district court erred inits
cal cul ation of the anpbunt of |oss under the Sentencing
Guidelines. W reviewthe court’s interpretation or application

of the Guidelines de novo and its factual findings, such as a

2 542 U.S. 296 (2004).
8 United States v. Pineiro, 410 F.3d 282, 285 (5th Cr. 2005).
4 United States v. Alvarez, 51 F.3d 36, 40-41 (5th Gr. 1995).

5> See United States v. Sealed Appellant 1, No. 04-41079 (5th Gr. Aug.
16, 2005) (unpub.).
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cal cul ation of loss, for clear error.® Because $657,000 was the
total amount of valid clains submtted by the vendors to Harnon
clains Harnon did not to pay, it is a reasonable estimte of the
anount of loss as it is the dollar anmount unlawfully taken and

pl aced at risk by Harnon.’” The vendors were victins of Harnon's
crime,® and that a third-party insurer reinbursed the vendors
does not mtigate “loss” under the Guidelines - Harnon still took
the noney.® Furthernore, it was not clear error for the district
court to conclude that U S.S.G § 2B1.1 cnt. n.3(E)(i) does not
hel p Harnmon because he knew or shoul d have known that the
Governnment or his victins had di scovered or were about to

di scover his offenses |ong before he began to repay the third-
party insurer.

Finally, Harnon contends that the district court erred in
ordering restitution. The Mandatory Victins Restitution Act
(MVRA) authorizes a district court to order restitution to
victims of certain offenses, including mail fraud.® Restitution
under the MVRA can only be for victins of the offense of

convi ction, unless the defendant agrees otherwise in a plea

6 United States v. Whitlow, 979 F.2d 1008, 1012 (5th Gr. 1992).

7" See United States v. Qates, 122 F.3d 222, 225 (5th Gr. 1997).

8 USSG §2Bl1.

9 See United States v. WIson, 980 F.2d 259, 262 (4th Gr. 1992)
(hol ding that |oss includes anount recovered froma third-party guarantor
because, like restitution, it is noney returned which was previously

wongful ly taken).

1018 U.S.C § 3663A(a)(1),(c)(L)(A(ii).
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agreenent or if a fraudulent schene is an el enent of the offense
of conviction. Not only were the vendors victins of the

of fense of conviction here, but Harnon agreed in a plea agreenent
that he engaged in a fraudul ent schenme and that he woul d pay

restitution to nenbers of the “comunity” for conduct “not
limted to that arising fromthe offense of conviction al one.”
Thus, restitution was proper under the MVRA. And even though a
court nust reduce restitution by any anount the victimreceived
as part of a civil settlenent,! the court reduced restitution by
that anmount here - it held Harnon responsible only for that
anount of noney which, had Harnon never commtted a crine, the

vendors never woul d have | ost.

For the foregoing reasons, Harnon’s sentence is AFFI RVED

1 9d.; United States v. Cochran, 302 F.3d 279, 289-90 (5th Cr. 2002).

12 United States v. Cuck, 143 F.3d 174, 180 n.9 (5th Gir. 1998) (citing
United States v. Sheinbaum 136 F.3d 443, 449-50 (5th Gr. 1999)).



