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Davi d Jose Her nandez appeal s his sentence, following his jury-
trial conviction, for inportation of heroininto the United States.
See 21 U.S.C. 88 952(a), 960(a), 960(b)(3). The sentence was
i nposed prior to United States v. Booker, 125 S. C. 738 (2005)
(finding sentencing guidelines only advisory).

He contends first that the district court erred in denying him
a two-level reduction in his offense level for acceptance of

responsibility. See U S.S.G § 3EL 1. There is no nmerit in

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Her nandez’ s contention that the pre-Booker denial of the reduction
penalized him for exercising his right to refrain from
incrimnating hinself on a conspiracy charge pendi ng agai nst himin
New Yor k. Section 3E1.1 provides a nethod to grant leniency to
contrite defendants; denial of that leniency is not a penalty for
a defendant who has not accepted responsibility for his crine.
Hernandez did not accept responsibility for his crime prior to
trial. The denial of the reduction was not error. See United
States v. Angel es-Mendoza, 407 F.3d 742, 752-53 (5th Gr. 2005)
(district court’s determ nation under 8 3E1.1 is reviewed wth even
nore deference than is due under clearly erroneous standard).

For the first tinme on appeal, Hernandez contends the district
court erred in inposing a sentence under a nandatory gquideline
schene, in violation of Booker, 125 S. C. at 756-57. Because he
did not raise this issue in district court, this claimis reviewed
only for plain error. See United States v. Val enzuel a- Quevedo, 407
F.3d 728, 733-34 (5th Gr. 2005). Hernandez nakes no show ng, as
requi red by Val enzuel a-Quevedo, that the district court would
i kely have sentenced himdifferently under an advi sory sentencing
schene. Simlarly, there is no indication from the district
court’s remarks at sentencing that it would have reached a
di fferent conclusion. Thus, Hernandez has not net his burden of
persuasion to show that the district court’s inposition of a

sentence under a mandatory guideline schene was reversible plain



error. See id.; see also United States v. d ano, 507 U.S. 725,
732-35 (1993).

AFFI RVED



