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A jury convicted David Gonzal ez of drug offenses. Gonzal ez
clains that the trial judge abused his discretion in denying his
request for a jury instruction that a Governnent agent cannot be
a co-conspirator. Gonzalez also contends he was entitled to an
entrapnent instruction, raises a sufficiency of the evidence
claim and argues his sentence is in violation of the Sixth

Amrendnment . For the reasons that foll ow, we AFFI RM Gonzal ez’ s

" Pursuant to 5TH QRoUT RUE 47.5, the court has deterni ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QRaUT
RULE 47. 5. 4.



jury conviction and sentence.

| . Backgr ound

This case involves a Bureau of |Inmgration Custons
Enforcenment (“BICE’) operation to apprehend persons trafficking
in narcotics. BICE Special Agent Janes Hearne approached Bruce
Hawl ey Jager and asked himto cooperate in the operation. Jager
had previously pled to drug charges, including possession with
intent to distribute 600 kilos of cocaine, and was allowed to
remain on bond to work for the Governnent in order to facilitate
ot her arrests.

The facts of this case are disputed. The parties agree that
in late 2001 or early 2002 Jager befriended David Gonzal ez.
According to the Governnent, Jager reported to Hearne that he had
heard Gonzal ez was involved in narcotics. Hearne asked Jager to
talk to Gonzal ez and see if Gonzal ez woul d sell Jager drugs.
Gonzal ez denies that he was involved in narcotics. According to
Gonzal ez, from January 2002 to March 2002, Jager repeatedly asked
Gonzal ez to sell himdrugs, and Gonzal ez continuously rejected
these offers, insisting that he had no know edge of the drug
busi ness. However, the Governnent clains that when Jager
approached Gonzal ez in January or February 2002, Gonzal ez said he
needed to nake a tel ephone call and agreed to neet Jager |ater
that day. The CGovernnent contends that Gonzal ez needed to call a
man nanmed “Lionel.” Jager and Gonzal ez did not nmake a deal that

day.



In March 2002, Jager again began tal king with Gonzal ez about
buyi ng drugs. According to Gonzal ez, on March 2, Jager tricked
Gonzal ez into | oaning himnoney to bet on a gane of pool. Jager
| ost that ganme of pool and Gonzal ez | ost $900. Gonzal ez cont ends
t hat Jager approached himand told himhe was sorry about | osing
his noney. GConzal ez asserts that Jager told himhe need not
worry, as long as Gonzalez was able to find sonme crack cocai ne.

The Governnent’s account is that Jager and Gonzal ez net at a
billiards hall on March 12 and were nonitored by Billy Jones, a
Harris County Sheriff’s Oficer. Jager did not wear a m crophone
during the neeting. The Governnent asserts that because Jager
sensed that Gonzal ez was unconfortabl e during the neeting, he
suggested that they strip in the bathroomso that Gonzal ez coul d
see there was no m crophone. At this neeting Gonzal ez gave Jager
a price for four ounces of crack cocaine. Jager could not conmmt
to the price at that tine. After this neeting with Jager
Gonzal ez went hone where O ficer Jones observed Lionel Fitzgerald
visit Gonzal ez.

On March 25, Jager called Gonzal ez and asked himif he was
ready to make the exchange. They set up a neeting the foll ow ng
day. Although the timng is unclear, according to Jager, at one
poi nt during the operation Gonzalez returned froma conversation
wth Fitzgerald with a price for drugs witten on a napkin.

Jager wore a recording device to the March 25 neeting, and an



agent had given Jager noney to purchase the cocaine. The deal
went forward as planned. During the neeting, Gonzal ez made
statenents indicating he was famliar with the process of cooking
cocai ne. According to Gonzalez, after the first sale of crack
cocai ne, he considered the matter closed but continued to neet
with Jager on a casual basis at |ocal pool halls.

The foll owi ng day, Jager again called Gonzalez and told him
the buyers |liked the crack cocaine. He told Gonzal ez he wanted
to make anot her deal, which the Governnent contends eventual ly
took place on April 30, 2002, when officers arrested Gonzal ez.
However Gonzal ez recounts the events imedi ately leading to his
arrest differently. He argues that on April 30, Jager invited
Gonzal ez to lunch. Gonzal ez brought special pool tournanent t-
shirts to the neeting to show Jager. Once in Jager’s vehicle,
officers arrested Gonzal ez.

The agents found four cookies of crack cocaine in Jager’s
car and a small anount of powder cocai ne on Gonzal ez. Gonzal ez
contends that Jager brought the cocaine with himto the April 30
meeting. The Governnent states that agents searched Jager and
his vehicle prior to the April 30 neeting and that there were no
drugs in Jager’s car at that tine.

1. Procedural History

A jury convicted Gonzal ez of conspiring to possess with

intent to distribute 50 or nore granms of cocaine, possessing with



intent to distribute 50 or nore grans of crack cocai ne,
possessing with intent to distribute five or nore granms of crack
cocai ne, and aiding and abetting the distribution of crack
cocaine. The district court sentenced himto 240 nonths in
prison, followed by 10 years supervised rel ease. Gonzalez filed
a tinely notice of appeal.

[11. Discussion

A. Sears Jury Instruction Request

Gonzal ez clains the trial judge abused his discretion in
denying his request for a jury instruction that a Gover nnent
agent cannot be a co-conspirator.?

We review a district court’s refusal to provide a requested
jury instruction for abuse of discretion. United States v.
Mcd atchy, 249 F.3d 348, 356 (5th Gr. 2001); United States v.
Moral es, 272 F.3d 284, 289 (5th Cr. 2001). W wll reverse only
if the requested instruction “(1) was a substantially correct
statenent of the law, (2) was not substantially covered in the
charge as a whole, and (3) concerned an inportant point in the
trial such that the failure to instruct the jury on the issue

seriously inpaired the defendant’s ability to present a given

! The circunstances under which a jury instruction that a
Gover nnent agent cannot be a co-conspirator is appropriate was
articulated in Sears v. United States, 343 F.2d 139 (5th Gr.
1965). In Sears, we explained that such an instruction is
pertinent when the jury may erroneously believe it can find a
defendant guilty of conspiracy for agreeing to crimnal activity
with a Governnent agent or informant.
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defense.” MdC atchy, 249 F. 3d at 356 (internal quotations
omtted).

The trial judge, in rejecting Gonzal ez’ s request, expl ai ned
that he had found, as a matter of law, that the possibility of a
"true" conspiracy existed, and because there was sone evi dence of
third-party invol venent —evi dence that a person other than the
def endant and the Governnent informant was involved in the
illegal activity-no additional instruction was warranted. Thus,
the court concluded that the only question for the jury was
whet her or not the conduct of the parties constituted a
conspiracy. ?

Gonzal ez’ s requested instruction that a Governnent agent

2 The court’s jury instruction on the elenments of conspiracy
was as foll ows:

Now, Title 21, that section | just gave you, nakes it a
crime to anyone to conspire with soneone else to commt an
of fense against the laws of the United States.

A conspiracy, then, is an agreenent between two or nore
persons to join together to acconplish sonme unl awful purpose. It
is a kind of partnership in crinme in which each person becones
the agent for every other person or every other nenber.

For you to find the defendant guilty of this crine, you nust
be convinced that the governnent has proved each of the follow ng
beyond a reasonabl e doubt, that two or nore persons directly or
indirectly reached an agreenent to distribute a controlled
subst ance.

Second, that the defendant knew of the unlawful purpose of
t he agreenent.

Third, that the defendant joined in the agreenent willfully;
that is, with the intent to further its unlawful purpose.

And, fourth, that the overall scope of the conspiracy
i nvol ved at | east 50 grans or nore of a m xture or substance
whi ch contain cocai ne base, commonly called crack, a Schedule Two
control |l ed substance.



cannot be a co-conspirator was a substantially correct statenent
of the law, see United States v. CGoff, 847 F.2d 149, 173 (5th
Cir. 1988)(“A governnent agent or informer cannot be a
co-conspirator.”), and was not substantially covered in the
charge as a whole. The issue then is whether the requested
instruction concerned an inportant point in the trial such that
the failure to instruct the jury seriously inpaired the
defendant’s ability to effectively present a defense.

A defendant may be entitled to a cautionary instruction even
if there is sufficient evidence that the defendant conspired with
a non- Governnent agent. In Sears v. United States, the
def endant, a county sheriff, agreed to offer protection to Davis,
a Governnent agent who was operating an illegal whiskey business.
The Governnent presented weak evi dence that persons other than
Sears and Davis were involved in the illegal whiskey business.
This Court stated:

Al t hough the evidence was sufficient to support the

conspiracy charged, it was not the province of the jury

to convict Sears nerely upon finding that he had

accepted noney from|[the Governnent agent] and

furni shed protection. This would establish only that

Sears had conbined with [the Governnent agent,] Davis,

and it takes two to conspire[;] there can be no

i ndi ctabl e conspiracy with a governnment infornmer who

secretly intends to frustrate the conspiracy. . . . In

vi ew of the posture of the evidence and the charge

actually given by the court, the jury may well have

believed that it could convict Sears sinply by

believing that he agreed with Davis and accepted bri bes

fromhim Consequently, the court should have given a

cautionary instruction to the effect that even if the
jury believed Sears had done these things, it could
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convict only if it further believed that he did so with

know edge that [sone ot her persons] were also involved

inthe illegal enterprise.
Sears, 343 F.2d at 142 (enphasi s added).

Thus, a jury instruction that a Governnent agent cannot
be a co-conspirator (“Sears instruction”) is appropriate
when there is sonme foundation in the evidence to support the
defendant’s theory that he only “conspired” with a
Gover nnent agent, and “the jury could have followed [its]
instructions and convicted the defendant of conspiracy even
if it concluded that [the defendant] had conspired only with
the governnent agent.” United States v. Escobar de Bright,
742 F.2d 1196, 1201 (9th G r. 1984).

I n Gonzalez's case, there is no foundation in the
evi dence to support a Sears instruction; both Gonzal ez’'s and
the Governnent’s version of the facts support the conclusion
that Gonzal ez acted with a “true” co-conspirator. The
Gover nnment presented evidence that Gonzal ez received the
cocaine fromFitzgerald. The Governnent informant observed
Gonzal ez negotiating a price for the cocaine with
Fitzgerald, and Jager identified Fitzgerald in a photo
spread as the man who provi ded Gonzalez with the drugs.

Al t hough Gonzal ez contends that he did not conspire
wth Fitzgerald, he admtted to having a drug supplier.

Gonzal ez di scussed obtaining the cocaine froma third party



in a taped conversation.® At trial, Gonzalez also testified
t hat he obtained crack cocaine froma man nanmed “T” whom he
knew fromthe pool hall. 1In addition, after his arrest,
Gonzal ez told agents that his source of crack cocai ne was a
man nanmed “Lionel” [Fitzgerald].

Therefore, the trial judge did not abuse his discretion
i n denying Gonzal ez’s request for a Sears instruction. See
United States v. Nel son-Rodriguez, 319 F.3d 12, 39 (1st Cr
2003) (“[ The legal point] that a conspiracy conviction is not
possible if the defendant conspired only wi th governnent
agents . . . is inapplicable to the case against [the
defendant]. Wen there are at |east tw “true”

conspirators, the involvenent of a governnent agent or

3 At the March 26, 2002 neeting, the followi ng conversation
transpired:

Jager: Hey . . when . . huh . . if [the buyer] likes this stuff
and . . (inaudible) . . . what were we tal king about earlier.

Gonzal ez: He [the supplier] says he doesn’t do keys but he wll
do four cookies . . . four cookies at a tine.

Jager: Oh yeah
Gonzal ez: Unh huh
Jager: That’s just four ounces at a tine. That’s all he’ll do?

Gonzal ez: Yeah, for right now, you know, it's a start. you know
you got to think about it that way.

In addition, in reference to Jager’s request for |arger
quantities of drugs, Gonzalez stated, “I’'Il check into that cause
| got a couple of boys on the North side that | could call back.”
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i nformant does not defeat the true conspirators
culpability.”). The trial court’s refusal to instruct the
jury on this issue did not inpair Gonzalez’s ability to
present his defense.

B. Entrapnent Instruction

We review a district court’s refusal to provide a
requested jury instruction on the issue of entrapnent de
novo. United States v. Qutierrez, 343 F.3d 415, 419 (5th
Cr. 2003). “[T]o be entitled to an entrapnent instruction,
a def endant bears the burden of presenting evidence of (1)
his | ack of predisposition to commt the offense and (2)
sone governnental involvenent and i nducenent nore
substantial than sinply providing an opportunity or
facilities to commt the offense.” Id. Gonzalez has the
burden of providing a basis for reasonabl e doubt on the
ultimate i ssue of whether crimnal intent originated with
the governnent. United States v. Bradfield, 113 F.3d 515,
521 (5th Gr. 1997).

The evidence at trial did not raise a reasonabl e doubt
regardi ng entrapnent. \While Gonzal ez’ s testinony suggested
he was persistently harassed into discussing drugs wth the
confidential informant, the informant’s testinony, which was
corroborated by the testinony of agents involved in the

case, indicated that Gonzal ez showed an interest in dealing
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drugs. Gonzalez also had a previous drug offense and had
know edge of the details of drug-trafficking. The district
court did not err by rejecting the entrapnent instruction.
C. Oher Cdains

Gonzal ez al so contends that the Governnent failed to
prove the existence of a co-conspirator, claimng the
evi dence was insufficient to show any agreenent with
Fitzgerald to deal in drugs. W will affirma jury verdict
so long as there is sufficient evidence to allow a
reasonable jury to find the defendant guilty beyond a
reasonabl e doubt. In doing so, we view the evidence in the
light nost favorable to the verdict. United States v. Bell,
678 F.2d 547, 549 (5th Gir. 1982) (en banc), aff’'d, 462 U.S.
356 (1983). As discussed in Part Il1l.A above, the evidence
i ndi cates that Gonzalez agreed with Fitzgerald to sell crack
cocai ne, and CGonzal ez’'s challenge to the sufficiency of the
evidence is unavailing. United States v. Ayala, 887 F.2d
62, 67-68 (5th Cr. 1989)(hol ding that evidence linking the
defendant to a mari huana conspiracy was sufficient to
support the defendant’s conviction).

Gonzal ez al so argues his sentence, made pursuant to the
t hen- mandat ory gui del i ne sentenci ng schene, violated the
Si xth Amendnent. He further contends that the district

court should have departed downward fromthe guideline
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sentenci ng range since the governnent entrapped himinto
deal i ng drugs. Gonzal ez raises his Booker* claimfor the
first tinme on appeal, and therefore our reviewis for plain
error. See United States v. Mares, 402 F.3d 511, 520 (5th
Cr. 2005), cert. denied, 126 S. C. 43 (2005), rehearing
denied, 126 S. . 718 (2005). Gonzalez’s sentence was
based on an anobunt of crack cocaine alleged in the

i ndictment and presented to the jury and on a statutory
enhancenent due to his previous conviction. H's sentence
did not viol ate Booker.

We | ack jurisdiction to review the denial of Gonzalez’'s
downward departure request. See United States v. Rodriguez-
Mont el ongo, 263 F.3d 429, 431 (5th G r. 2001)( “A court of
appeals is generally without jurisdiction to review a
sentencing court’s refusal to grant a downward departure
when its decision is based upon a determ nation that [a]
departure was not warranted on the facts of the case before
it.”) (internal quotations omtted).

| V. Concl usion

For the reasons above, we affirmthe judgnent of the
district court.

AFFI RVED.

4 See United States v. Booker, 543 U.S. 220 (2005).
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