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Rudy Anthony Rudol ph appeals the revocation of his
supervi sed rel ease and the sentence i nposed thereafter. He argues
that (1) the district court plainly erred when it ordered hi mto be
continually held in custody until he paid restitution; (2) the
district court plainly erred when it failed to consider U S S G
8§ 7B1.4 when revoking his supervised release; and (3) the district

court abused its discretion when it relied on docunentation that

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



was unaut henticated to support its finding that he failed to alert
the Probation Ofice to a change in his financial circunstances.
Rudol ph’ s judgnent orders that he “be held in continuous
custody until the restitution is paid in full.” Rudolph may be
resentenced followng the expiration of his term of inprisonnent
for a wllful failure to pay the ordered restitution; however,
i nposition of a new termof inprisonnment is not automatic, United

States v. Payan, 992 F.2d 1387, 1397 (5th Cr. 1993), and is

subject to statutory maxi muns. 18 U. S.C. 88 3614, 3615. Rudol ph
therefore cannot be ordered “continuously held” until paynent is
made, and he has established plain error on the part of the

district court in this regard. See United States v. Mares,

402 F.3d 511, 520 (5th Gr. 2005), petition for cert. filed,

No. 04-9517 (U.S. Mar. 31, 2005).

Rudol ph has shown no other error in his proceedings.
Wth regard to the district court’s alleged failure to consider
US S G 8§ 7Bl.4, Rudol ph has not borne his burden of show ng that
the alleged error affected the outcone of his proceedi ngs, and,
therefore, he cannot show plain error. See Mares, 420 F. 3d at 520.
The district court’s allegedly erroneous evidentiary rulings were
harm ess given that the revocati on of Rudol ph’s supervi sed rel ease
was supportabl e based on any one of the three charged violations
other than his failure to report a change in his financial

condition. See FED. R CRM P. 52(a).



In light of the foregoing, the revocation of Rudol ph’s
supervi sed rel ease is AFFIRMED. The sentence is AFFI RVED | N PART
and VACATED I N PART, vacating only that portion of the judgnent
whi ch ordered Rudol ph to “be held in continuous custody until the
restitutionis paidinfull.” The case is REMANDED to the district
court for further proceedings consistent with this opinion.

REVOCATI ON OF SUPERVI SED RELEASE AFFI RVED, SENTENCE

AFFI RVED | N PART AND VACATED | N PART; REMANDED.



