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PER CURI AM ~
The Gty of Nassau Bay, Texas (the Cty) appeals the judgnent

entered upon a jury verdict finding that police officer KimTullos

"Pursuant to 5TH QR R 47.5 the Court has determined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



(Tullos) was a qualified individual under the Anericans Wth
Disabilities Act (ADA) who was term nated fromhi s position because
he was perceived to be disabled. W affirm

Facts and Proceedi ngs Bel ow

Tull os becane a police officer with the Cty in 1995. He
began his career as a peace officer in 1969, and had worked for
various enployers in east Texas, including police and sheriff’'s
departnents, county constabl e and park police departnents, and the
Departnent of Veterans Affairs (VA). In 1994, Tullos had been
di agnosed with post-traumatic stress di sorder (PTSD) stenm ng from
conmbat tours in Vietnambetween 1965 and 1969. He had never fail ed
any psychol ogical exam assessing his fitness to be a police
officer, however, including the exam required when he began
enpl oynent with the Cty.

In March of 2000 Tullos was called to a scene where a wonman
had reportedly shot herself 1in the chest. Tullos tried
unsuccessfully to help revive the victim whom he had previously
nmet . About three nonths later, Tullos began having nightmares
involving the suicide victim and felt that his “anger |evel was
up.” On Novenber 15, 2000 he went to see a | ocal psychol ogi st, Dr.
Ceorge Denpsey (Denpsey), in order to find out why he was having
ni ght mar es. Tullos testified that his first visit wth Denpsey
took no nore than about thirty mnutes, and that during this visit

Denpsey told him to take sonme tine off from work for further



testing. \Wien Tull os asked Denpsey for a letter to justify his
taking sick | eave, Denpsey instead encouraged Tullos to give him
perm ssion to talk to the police chief, Ron Wobl eski (W obl eski),
about Tullos’s condition. Tullos agreed to this. After |eaving
Denpsey’s office, Tullos went to his scheduled firearm
qualification test, which he passed. He saw his supervisor, Sgt.
Anderson, at the firing range, and told Anderson that he woul d be
on | eave and that Denpsey woul d explain to Wobl eski.

A day or two later, Wobleski called Tullos and told himto
cone to Wobleski’s office wwth his badge. Wobl eski handed Tul | os
a menorandum purporting to relate a tel ephone conversati on between
W obl eski and Denpsey, and informng Tullos that he was thereby
relieved of all Jlaw enforcenent authority and placed on
admnistrative |eave. The nenorandum i ndicated that Denpsey had
determ ned that Tull os was depressed and suffering from PTSD, and
that he additionally had “an inpulse control disability coupled
wth a rage disorder.” The nmenorandum further stated “that in
[ Denpsey’ s] professional opinion, these conditions coupledwththe
PTSD are rendering you in a condition in which, under certain
situations or stinulation, your behavi or woul d becone unpr edi ct abl e
and pose a real danger to yourself or potentially those you were
dealing with.” Stating that “[a]t the present tinme, Dr. Denpsey
has determ ned that your nental and psychol ogical conditions are
not conduci ve to your active and daily performance of the duties of

a police officer,” the nmenorandumthen states that Tull os was bei ng
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pl aced on non-disciplinary admnistrative | eave. The | eave is
described as “continu[ing] until such tinme that a prognosis is
reached confirm ng your fitness and suitability to return to work

in the field of | aw enforcenent.”?

The merorandum dated Novenber 17, 2000, reads as foll ows:

“On Wednesday, Novenber 15, 2000 at approximately 4:35 p.m, |
received a tel ephone call from Sergeant Tim Anderson of the Nassau Bay
Pol i ce Department. Sergeant Anderson stated that he had been contacted by
you at which tinme you informed himof the follow ng:

. That on your own [you] had visited a Dr. George Denpsey, known
to be a local licensed psychol ogi st, for a personal problem

. That Dr. Denpsey had instructed you to go hone and not perform
any law enforcenent duties until further notice or
aut horization fromhim and,

. That if the departnent required any further information that

we were to call Dr. Denpsey.

At 3:20 p.m on Thursday, Novenber 16, 2000, | called Dr. Denpsey at

his office at which time he related the follow ng:

. That he had examined you during which tinme you signed a
nedi cal release formpernitting himto discuss the nature of
your visit and his findings with your enployer;

. That follow ng his exanmination, he instructed you to go hone
and not perform any |aw enforcenent duties because of the
fol |l owi ng determ nations:

. That you are depressed and currently suffering from a
condition known as Post Traumatic Stress Disorder
(PTSD);

. That you have been undergoi ng treatnent for PTSDt hrough

the Veterans Admi nistration Hospital in Houston, Texas
and that this treatnent has included the use of
psychot her apeuti c nmedi cati on;

. That in addition to the above, that he has also
di agnosed you as having an inpul se control disability
coupled with a rage di sorder; and,

. That in his professional opinion these conditions
coupled with the PTSD are rendering you in a condition
i n whi ch, under certain situations or stinmulation, your
behavi or woul d becone unpredictable and pose a real
danger to yourself or potentially those you were dealing
Wit h.

The rules and regul ations of the Nassau Bay Police Departnent and
those of the Texas Conm ssion on Law Enforcenent Oficers Standards and
Education (TCLECSE) require that police officers have and naintain certain
psychol ogi cal and nmental fitness levels as determined by a licensed
psychi atrist or psychol ogist. At the present time, Dr. Denpsey has
determ ned that your nmental and psychol ogi cal conditions are not conducive
to your active and daily performance of the duties of a police officer.
Therefore, in accordance with Chapter 2, Section 9, paragraph ‘C of the
Nassau Bay Police Departnment rules and regulations manual, | am placing
you on non-di sciplinary Adm nistrative Sick Leave with pay. This action
is effective imediately and tenporary in nature but will continue until
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At Wobleski’s instruction, Tullos read and signed the
menor andumand turned in his badge. Tullos later testified that he
was surprised by the discussion in the nenorandum of i npul se
control and rage di sorders, because Denpsey had not nentioned t hese
to him However, he did not inform Wobleski of any dispute with
the contents of the menorandum

Over the next few weeks, Tullos had weekly visits with Denpsey
and al so attended a weekly group therapy session. Tullos testified
that Wobl eski called him*®“a couple of tines” during this period,
and that Tullos could only tell himthat Denpsey still had himon
| eave and that he was going to therapy. On Decenber 13, Wobl eski
wote a letter to Denpsey expressing concern about Tullos’s
psychol ogi cal fitness for being a peace officer, and requesting a

di agnosi s and prognosis from Denpsey.2 The letter indicates that

such time that a prognosis is reached confirmng your fitness and
suitability to return to work in the field of | aw enforcenent.

During this period of |eave, you are hereby relieved of all police
of ficer and | aw enforcenent authority as enpowered and granted to you by
virtue of your enploynent with the Gty of Nassau Bay Police Departnent.
This action is being taken in your best interest and in the interest of
the city. The city is concerned and views this situation as very serious
and this action as necessary and prudent for the purposes of protecting
you and the city fromany potential litigation.

Your signature below nerely confirns that you were given a copy of
this nenorandum and an opportunity to discuss its contents with the
witer.”

2The Decenber 13, 2000 letter reads as foll ows:
“Dear Dr. Denpsey,

On Thur sday, Novenber 16, 2000, | had a conversation with you regarding
t he above nanmed patient. The purpose of this conversation was to confirm
information forwarded to me by M. Tullos concerning his office visit with
you on Wednesday, Novenber 15, 2000. M. Tullos informed nme that he had
given you a verbal release of patient confidentiality to allow you to
di scuss his situation with ne.



Tull os had advised Wobleski that he could becone a danger to
hi msel f or others. Although Wobl eski’s Novenber 17 nenorandumto

Tullos indicated that he would be kept on admnistrative |eave

In our Novenber 16 conversation, you confirmed that you had exam ned M.
Tullos on the previous day and had determined that he was currently
suffering from a Post Traumatic Stress D sorder [PTSD] coupled or
conpounded by ot her conditions.

According to M. Tullos, you ordered himto go hone, not return to work or
perform any |aw enforcenment related duties until authorized by you.
Tul l os advised that this inmediate action was necessary due to his state
of depression; increased or elevated PTSD coupled with other conditions
that might nake his behavior unpredictable in certain situations and
thereby a potential danger to hinmself or those he may be dealing wth.
You al so confirmed this.

It is my understanding that M. Tullos has maintained a routine office
visit and testing schedule with you since ny initial discussion with him
Since Novenber 17, M. Tullos has been placed on a non-disciplinary
administrative sick | eave with pay fromthe departnent, during which tine
he has been instructed to not perform any |aw enforcenment duties until
rel eased by your office.

As you nmay be aware, the Texas Conmi ssion on Law Enforcenment Oficer
St andards and Educati on [ TCLEOSE] mandat es that persons enpl oyed as peace
officers be psychologically evaluated to determne their fitness and
suitability for the profession. Gven your prelimnary findings, it is ny
initial belief that M. Tullos may currently not be psychologically fit
for the performance of the duties of a peace officer. It is therefore
necessary that the City evaluate M. Tullos' future potential and
suitability for continued enpl oynent.

In order to assist us in nmaking this evaluating, we are requesting that
you to provide us with the foll ow ng:

. Di agnosi s - including current and any pre-existing conditions
known by you to be present.
. Prognosis - please discuss the planned treatnent along with

your assessnent of his potential suitability to returnto work
inthe field of Iaw enforcenent as a police officer.
Shoul d you have any questions or need clarification about this letter,
pl ease do not hesitate to call ne. Thank you for your pronpt attention to
this request.

Si ncerely,

Ron W obl eski
Chi ef of Police”

Copies of the letter were sent to the city nmanager, the human resources
departnent, and Tullos’s file, but no copy was sent to Tull os.
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(which did not use up his accunul ated sick | eave) until a prognosis
was determ ned, Wobleski instead put Tullos on sick |eave on
Decenber 19, effective Decenber 11

On Decenber 26, Denpsey sent a reply to Wobleski’s letter
wth a copy to Tullos. By way of prognosis, the reply stated: “M.
Tul l os’ condition remains severe and | i kelihood of return to active
police duty is not recommended. It is ny clinical opinion that,
due to his condition, this disability from police work be
per manent . "3

Tullos testified that Wobl eski called hi mupon receiving the
Denpsey letter and insisted that Tullos either resign or be fired.
He did not dispute the conclusion of the Denpsey letter wth

W obl eski, however, later testifying that he had been trained in

5The Denpsey letter reads as foll ows:
“Dear Chief Wobl eski:

| amin receipt of your letter dated Decenber 14, 2000 requesting clinica

di agnosi s and prognosis of the above referenced individual. Pursuant to

that, please find the follow ng pertinent information

. Di agnosi s: Post Traumatic Stress D sorder exacerbated by traumatic
event experienced while on duty April 13, 2000

. This diagnosis is clearly pre-existing to post-Viet Namwar issues
and is well docunented in M. Tullos’ nedical records. It should be

noted, however, that the work-rel ated event referenced above was a
cl ear exacerbation of this condition

. Prognosis: M. Tullos' condition renmains severe and |ikelihood of
return to active police duty is not recommended. It is nmy clinica
opinion that, due to his condition, this disability frompolice work
be permanent.

If further information is necessary, please feel free to contact this
of fice.

Si ncerely

G L. Denpsey, Ph.D
Clinical & Forensic Psychol ogy”



the mlitary not to argue with his supervisors. Before replying to
W obl eski, Denpsey had told Tullos during one of their visits that
he should give up police work. Tullos did not dispute this point
w th Denpsey, later testifying that “the first thing they teach you
when you go into therapy” is that “you [] don’t argue with your
therapist.” After receiving Denpsey’'s letter, Tullos expressed
concern to Denpsey about possibly being fired, but still did not
di spute Denpsey’s concl usi on.

Sonetinme during January of 2001 Tullos saw a doctor with the
Trauma Recovery Programat the VA hospital. Tullos testified that
overcrowding at the VA was such that he could see the VA doctor
only every six to eight weeks for about thirty mnutes each tine.
Tullos testified that the VA doctor thought that he would be able
to continue working. The VA doctor, Dr. Garza, eventually provided
Tullos with a letter in early February of 2001. The letter, which
was included in the trial exhibits, opines that the suicide
i nci dent exacerbated Tullos’s PTSD, but nmakes no nention one way or
the other of his fitness for work. Tullos conceded that he did not
provide this letter to the Gty or in any way informthe Cty of
any opinion contrary to the conclusion of Denpsey’'s letter.

On January 30, 2001, Wobleski sent a Term nation Menorandum
to Tullos, in which he termnated Tullos’s position as of January
31, 2001. After relating his version of the events begi nning on
Novenber 15, 2000, Wobl eski concludes in the nmenorandumthat “it
is my belief that you presently do not neet the State's, nor this
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departnent’s standards for psychol ogical and enotional health.
Furthernore, Dr. Denpsey’s diagnosis has led ne to conclude that
you may never be in a satisfactory psychological condition to

performthe duties of a peace officer.”* The nenorandum goes on to

4The Term nati on Menorandum r eads:

“On Wednesday, Novenber 15, 2000 at approximately 4:35 p.m, Sergeant T.L.
Anderson of the Nassau Bay Police Departnent contacted ne. Ser geant
Ander son stated that he had been contacted by [you] earlier that day and
that you had inforned himthat you had been to visit a | ocal psychol ogi st
by the nanme of Dr. George Denpsey. According to Anderson you had gone to
Dr. Denpsey because of sone personal problens that you were experiencing.
You later confirmed this during a tel ephone conversation with me. Sgt.
Anderson further informed ne that you had told himthat Dr. Denpsey had
instructed you to go hone and to not return to work until advised by him
that you could do so. Lastly, Anderson related that you told himthat the
departnent could call Dr. Denpsey for nore information as you had given
you verbal authorization for himto do so

On Thursday, Novenber 16, 2000, around 3:20 p.m | had the occasion to
speak with Dr. Denpsey concerning your visit. According to Dr. Denpsey,
he had exam ned you and had nade the follow ng prelimnnary diagnosis:

. That you were depressed and suffering froma condition known
as Post Traumatic Stress Disorder (PTSD).
. That you had had this condition for sone time and previously

had been receiving treatnent at the Veteran's Administration
Hospital in Houston, Texas, and that this treatnent included
t he use of psychot herapeutic nedication

. That in addition to the PTSD condition that you also had an
i mpul se control disorder coupled with a rage disorder. Dr.
Denpsey believed, in his prelimnary diagnosis, that these
conditions, coupled with the PTSD had rendered you in a
condition in which, under certain situations, conditions or
stimulation, your behavior would be unpredictable and you
m ght pose a real danger to yourself and potentially those you
were dealing wth.

Fol l owi ng nmy di scussion with Dr. Denpsey, | called you at your residence
in Nassau Bay at which time you and | had a brief discussion concerning
this matter. During that conversation, you related to ne that you were
concerned about your condition and worried that you m ght harm soneone if
you continued to work your daily shift as a police officer. You further
stated that you had recogni zed that this condition had been bothering you
for sone time and that based on Dr. Denpsey’s prelimnary diagnosis, you
beli eved that your |aw enforcenment career was in danger of ending.

On Friday, Novernmber 17, | called you and asked you to cone to ny office
to discuss your situation. You arrived at around 3:00 p.m at which tine
| delivered a prepared nenorandum to you, placing you on a non-

disciplinary Admnistrative Relief from Duty until further notice.
Furt hernore, because of Dr. Denpsey’s assessnent of your inpul se control
and rage condition, | collected your departnent |ID and badge. You and
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di scussed t he nenorandumand ny action, to which you stated that you fully
understood. You did not voice any objections and stated that you agreed
with my actions. Over the next few days and weeks, you and | had occasi on
to tal k on several occasions about your progress. On each occasion, you
reported that nothing had changed.

On Decenber 13, 2000, | wote a letter to Dr. Denpsey asking for a
di agnosis and prognosis of your condition. On Decenber 27, 2000, |
received a response to ny request from Dr. Denpsey. | noted on Dr.
Denpsey’ s response that you were al so furni shed a copy of this letter. In
Dr. Denpsey’s response, his prognosis of your conditions was that ‘it

remai ns severe and the return to active police duty is not recomended’

The duties and responsibilities of a peace officer require the ability to
deal with a nyriad of conditions and situations many of which require
cl ear, unbiased, enotion free decisions. Mntal and enotional stability
is paranount to the position of a police officer. This quality is
supported by the Texas Commi ssion on Law Enforcenent O ficer Standards and
Education through their m ni numstandards for peace officer |icensing that
nmandat es that persons desiring to becone peace officers nust be decl ared
inwiting to be psychologically fit. Section 217.1 (12) of those rules
states that ‘a person desiring to be a peace officer nust be exanm ned by
a psychol ogist who is licensed by the Texas State Board of Exam ners of
Psychol ogi sts, and that the appointee nust be declared in witing by that
professional to be in satisfactory psychol ogi cal and enotional health to
performthe duties of a peace officer.’

The Nassau Bay Police Departnment has adopted and incorporated these rul es
into[its] departnent policies and further requires that officers maintain
a condition of satisfactory psychol ogi cal and enotional health. In Iight
of Dr. Denpsey’'s prognosis of your situation, it is ny belief that you
presently do not neet the State's, nor this departnment’s standards for
psychol ogi cal and enotional health. Furthernore, Dr. Denpsey’s diagnosis
has led ne to conclude that you may never be in a satisfactory
psychol ogi cal condition to performthe duties of a police officer

I must also informyou that as of the |ast pay period ending January 21
2001, you have exhausted all accunul ated sick leave. |In order to satisfy
neeting a mi numof 80 hours for payroll purposes, the renaining 49.5 hours
of sick leave, plus 16 hours of conpensatory tinme, plus 32 hours of
accumul ated holiday |eave, and 1.5 hours of vacation |eave were used
(footnote onmtted). As of this time, it will be necessary to debit your
accumul ated vacation tinme in order to provide sufficient hours for payrol
purposes. Because it is apparent that you will not return to work prior
to the bal ance of your vacation tine exhausting, | cannot permt or allow
the continued use of vacation tinme for your absences.

It is for these reasons that | nust informyou that your enploynment with
the Gty of Nassau Bay, Police Departnent is hereby term nated as a result
of being ‘unfit’ for duty, effective at the close of business on
Wednesday, January 31, 2001. | regret that this action nust be taken;
however, given the circunstances | amunable to identify any other viable
al ternatives.

In accordance with the Gty of Nassau Bay's Personnel Policy, enployees
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state that Tullos’s sick | eave had been exhausted, that W obl eski
did not expect himto be able to return to work before his vacation
| eave was exhausted, and that Tullos’s enploynent was therefore
bei ng term nat ed.

As required by Texas |aw, Wobleski sent a formto the Texas
Comm ssion on Law Enforcenment O ficer Standards and Education
(TCLECSE) reporting the termnation of Tullos’s enploynent. 1In the
portion of the formrequiring an “explanation of the circunstances
under which the person left the agency,” Wobleski entered
“Enpl oyee termnated after being declared unfit for continued
enpl oynent.” Tullos was sent a copy of the report with a cover
letter informng himthat the lawall owed hi mto contact TCLECSE to
contest or explain the information in the report. He testified
that he did not do so, however, believing that this would not do
any good. TCLECSE apparently termnated Tullos’s certification
Tullos testified that his subsequent attenpt to participate in
conti nui ng education for peace officers was refused. Tullos also
testified that because of the loss of his certification and the

circunstances of his termnation, he had been unable to find

who feel that they have not been treated equitably and fairly in [matters]

affecting their enploynent nay file a grievance. In accordance with the
Cty' s personnel policy, the Gty Manager shall supervise and adm ni ster
the grievance process. A copy of the city’'s policy on grievances is

attached hereto. Lastly, the finance departrment will be notified to draft
a final paycheck to include paynent for any unused vacation tinme. Please
contact M. Quick’s office concerning the availability of that check.

Ronal d W obl eski, Chief of Police”
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enpl oynent, including constable positions and a | aw enforcenent
instructor position at a junior college.

After conpleting the Equal Enploynent Qpportunity Comm ssion
(EEQC) charge process, Tullos filed suit against the Cty and
W obl eski on March 18, 2002, cl aim ng, anong ot her things, that the
City violated the ADA by termnating Tullos’s enpl oynent based on
a perceived disability.® During a jury trial beginning on January
12, 2004, the Gty noved for judgnent as a matter of |aw both at
the close of the plaintiff’s evidence and at the close of the
def endant’ s evi dence. Both notions were denied, except for a
ruling that punitive damages were unavail able. On January 20, the
jury returned a verdict for Tullos on the ADA claim awarding
$166, 000 for back pay, |ost wages and benefits, and $34, 000 for
front pay, future |ost wages, and future benefits. Specifically,
the jury found that Tullos was a qualified individual, that the
City regarded him as disabled, and that the perceived disability
was a notivating factor in the Cty's termnation of Tullos’s
enpl oynent . The jury further found that the Cty did not deny
Tul | os a reasonabl e accommodati on under the ADA. The Gty appeal s
the judgnent, the denial of its subsequent notion for judgnent as
a matter of lawor newtrial, and the award of attorneys’ fees and

costs to the plaintiff.

STul  0s’ s non- ADA cl ai ns, including Texas Labor code viol ations involving
wor ker’s conpensation benefits and an intentional infliction of enotional
di stress cl ai m agai nst Wobl eski, were either disnmissed on summary judgnent or
resolved by the jury in favor of the Cty, and are not discussed further here.
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Di scussi on

The ADA proscribes discrimnation with regard to enpl oynent
“against a qualified individual with a disability because of the
disability of such individual.” 42 U S. C. § 12112(a).® To prevai
on his ADA claim Tullos had to show that he was qualified to be a
police officer at the time of his termnation, and that he was
term nated because of a disability. Under the EEOC regqgul ations
inpl ementing the ADA, a “disability” includes “being regarded as
havi ng” an “inmpairnment that substantially limts one or nore of [an
individual’s] major life activities.” 29 CF.R § 1630.2(9)."
Tul l os argues that the Cty regarded hi mas disabl ed.

The Gty argues that Tullos was not a “qualified individual”
under the ADA, and that even if he was a qualified individual, he
was not regarded as disabled by the Gty. W determne that there

was sufficient evidence for a reasonable jury to find that Tull os

642 U S.C. § 12112(a) provides:
“(a) Ceneral rule
No covered entity shall discrimnate against a qualified individua
with a disability because of the disability of such individual in regard
to job application procedures, the hiring, advancement, or discharge of
enpl oyees, enployee conpensation, job training, and other ternms,
condi tions and privil eges of enploynent.”

29 C.F.R §& 1630.2(g) provides:
“(g) Disability means, with respect to an individual -
(1) A physical or nmental inpairnment that substantially limts one or
nore of the nmajor life activities of such individual
(2) Arecord of such an inpairnment; or
(3) Being regarded as having such an inpairnent.”
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was qualified and that the Gty term nated hi mbecause it regarded

hi mas disabled. W accordingly affirm

St andard of Revi ew

A notion for judgnent as a matter of |law nade after a jury
trial is a challenge to the legal sufficiency of the evidence
supporting the jury's verdict. Hltgen v. Sunball, 47 F.3d 695,
699 (5th Cir. 1995). This court overturns a jury verdict only if
“there is no legally sufficient evidentiary basis for a reasonabl e
jury” to arrive at the verdict. ld. at 699-700; Johnson v.
Loui si ana, 369 F.3d 826, 830 (5th Cr. 2004).
1. Was Tullos a “Qualified Individual” Under the ADA?

A “qualified individual,” as defined in the regqgulations
i npl ementing the ADA, is one “who satisfies the requisite skill,
experience, education and other job-related requirenents of the
enpl oynent position such individual holds or desires, and who, with
or w thout reasonable accommobdation, can perform the essenti al
functions of such position.” 29 CF. R 8 1630.2(nm.® That Tullos

had the required education and experience to serve as a police

820 C.F.R § 1630.2(n) provides:
“(mM Qualifiedindividual with a disability neans an i ndividual with
a disability who satisfies the requisite skill, experience, education and
ot her job-related requirenents of the enpl oynment position such individua
hol ds or desires, and who, with or w thout reasonabl e accommobdati on, can
perform the essential functions of such position. (See & 1630.3 for
exceptions to this definition).”

The exceptions in § 1630.3 involve illegal use of drugs, sexual orientation,
sexual behavi or disorders, and conpul sive ganbling, kleptomania, and pyromani a.
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officer is clear. At the tine of his termnation, he held the
hi ghest | evel of certification (“master”) fromthe TCLEOCSE, and he
had been a peace officer for nost of the previous thirty years.

Regarding his ability to performthe essential functions of
the job, Wobleski testified that Tullos was a sati sfactory officer
and that there had been no conpl ai nts about his performance, either
before or after the suicide call. Tullos testified that the
ni ght mares and anger that he sought Denpsey’s assistance for were
not affecting his job perfornmnce. Tul l os had been previously
found psychologically fit to be a police officer, despite the
certifying doctor’s know edge of his PTSD. G ven that Denpsey did
not testify (in person or by deposition) and was not qualified as
an expert, a jury could reasonably find that this evidence
out wei ghed Denpsey’s letter.

The City argues that even if Denpsey’'s evaluation was
incorrect, the Gty cannot be |iable under the ADA because Tullos’s
doctor told the Gty that he was not qualified, and Tull os never
expressed any di sagreenent with his doctor’s opinion. Accordingto
the CGty, the kind of burden that would be placed on the City of
unil aterally goi ng agai nst nedi cal advice cannot be the intent of
the ADA. This argunent does have sone appeal. For exanple, the
Sixth Crcuit has held that an enpl oyee could not be a qualified
i ndi vi dual under the ADA when her doctor had not released her to

return to work, because the enployee consequently could not neet
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basic attendance requirenents for her job. Gantt v. W]Ison
Sporting Goods Co., 143 F.3d 1042, 1047 (6th G r. 1998); see also
Pate v. Baker Tanks Gulf South, Inc., 34 F. Supp. 2d 411, 416 (WD.
La. 1999). A requirenent that a particular doctor release an
enpl oyee for work would likely be too inflexible, inthat it would
not account for error or bad faith on the part of the doctor.
Anot her possibility would be to require that the enployee at a
m ni mum express to his enployer disagreenent with a doctor’s
opinion, if the opinionis to be discounted in determ ning that the
enpl oyee is qualified under the ADA

Such a requirenent would be consistent with the enphasis on
enpl oyer -enpl oyee interaction in interpretations of other aspects
of the ADA For exanple, an enployer cannot be |iable for
term nating an enpl oyee on the basis of behavior that is caused by
a disability if the enployer is not told of the disability (unless
the disability has obvious manifestations). Hedberg v. Indiana
Bel| Tel ephone Co., Inc., 47 F.3d 928, 932-34 (7th G r. 1995) (“The
ADA does not require clairvoyance.”). Simlarly, for an enpl oyer
to be liable under the ADA for failure to accommpdate |imtations
caused by an enployee’'s disability, courts have wdely held that
the enployee nust request accommodation from the enployer and
participate in an “interactive process” with the enployer to arrive
at a suitable accommobdati on. See, e.g., Loulseged v. Akzo Nobel

Inc., 178 F.3d 731, 735-36 (5th Cr. 1999); Conneen v. NMBNA Am
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Bank, N A, 334 F.3d 318, 329-30 (3d Cir. 2003); Bartee v. Mchelin
N. Am, Inc., 374 F.3d 906, 916 (10th G r. 2004). But see
Bul teneyer v. Fort Wayne Cnty. Schools, 100 F. 3d 1281, 1285-87 (7th
Cr. 1996) (enployer may carry higher burden ininteractive process
when enpl oyee has nental illness).

We need not, and do not, resolve this issue, however, because
the issue was never properly presented to the trial court. The
jury was not instructed on the possibility that Tullos could be
unqualified even if he did have the requisite skills and education
and could perform the essential functions of the job, or on any
requi renent that Tull os have di sputed his doctor’s diagnosis. The
Cty cannot claim that the jury instructions were inadequate
because it did not object to the instructions. Nei ther did the
City raise in its notions for judgnment as a matter of |aw any
argunent that Tullos should be found unqualified even if he could
performthe essential functions of the job because of his failure
to dispute Denpsey’ s di agnhosis. Instead, the City consistently
relied on the substance of Denpsey’s letter to argue that Tullos in
fact could not perform the essential functions of the job. The
City's argunent that Tullos is essentially estopped fromcl ai mng
he is qualified because he never disputed his doctor’s conclusion
to the contrary was therefore not presented below and cannot be

consi dered on appeal.
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The Gty also argues that Tullos is blocked by a different
formof estoppel: his receipt of Social Security and VA disability
benefits. It is true that a sworn inconsistent assertion regarding
inability to work made for obtaining disability benefits can negate
an assertion that the plaintiff is “qualified” for the purposes of
an ADA claim if the contradiction is not sufficiently expl ai ned.
Cleveland v. Policy Mgnt. Sys. Corp., 119 S. C. 1597, 1603 (1999);
Hol t zcl aw v. DSC Commruni cations, Corp., 255 F. 3d 254, 258 (5th Gr.
2001). But “pursuit, and receipt, of [Social Security D sability
| nsurance] benefits does not automatically estop the recipient from
pursuing an ADA claim?” Cl eveland, 119 S. . at 1600. To
determ ne whether Tullos’s receipt of disability benefits renders
hi m unqual ified for purposes of an ADA claim we would need to
eval uate the specific assertions he nade to obtain those benefits,
along with his explanation for any inconsistencies. There is no
evidence in the record before us as to any particular
representations nmade by Tullos in applying for his benefits.
Wt hout evidence of any particular inconsistent assertions that he
may have made, we cannot conclude that Tullos could not be
considered a qualified individual under the ADA

Because there was sufficient evidence for a reasonable jury to
find that Tull os was able to performthe essential functions of his
position, and argunents that he could not be qualified as a matter

of aw were either not properly presented bel ow or not sufficiently
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supported by the record, we cannot vacate the jury' s finding that
Tull os was a qualified individual under the ADA.
I11. Was Tull os Regarded as Having a Disability?

A “disability” is defined by the regul ations inplenenting the
ADA as “(1) [a] physical or nental inpairnent that substantially
limts one or nore of the major life activities of such individual;
(2) [a] record of such an inpairnent; or (3) [b]eing regarded as
having such an inpairnment.” 29 CF. R 8 1630.2(g). The jury found
Tullos to be disabled under the “regarded as” prong, finding that
the Gty regarded Tullos as an individual with a disability. The
regul ations further define “being regarded as having [a
substantially limting] inpairnment” as either (1) having an
i npai rment that is not substantially limting but being treated as
ifitis, (2) having an “inpairnent that substantially limts major
life activities only as a result of the attitudes of others toward

such inpairnent,” or (3) not having an i npai rnent but being treated
as having a substantially limting inpairnent. 29 CFR 8
1630.2(1).° The first of these scenarios appears to be at issue

inthis appeal: Tullos contends that Wobl eski incorrectly treated

°29 C.F.R & 1630.2(1) provides:

“(I') I's regarded as having such an inpairnent neans:

(1) Has a physical or nental inpairnment that does not substantially
limt major life activities but is treated by a covered entity as
constituting such limtation;

(2) Has a physical or nental inpairnent that substantially limts
major life activities only as a result of the attitudes of others toward
such inpairnment; or

(3) Has none of the inmpairnents described in paragraph (h)(1) or (2)
of this section but is treated by a covered entity as having a
substantially limting inpairnent.”
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his inmpairnment (PTSD) as substantially limting.® For Tullos to
prevail, there nust be sufficient evidence for a reasonable jury to
conclude that Tullos’s inpairnent, as Wobl eski perceivedit, would
have substantially limted one of Tullos’s major life activities.
Mclnnis v. Alanb Cmty. Coll. Dist., 207 F.3d 276, 281 (5th Cr.
2000); Deas v. River West, L.P., 152 F. 3d 471, 476 (5th Cr. 1998).

Tul l os argues that Wobl eski perceived him as substantially
limted inthe major life activity of working. For this activity,
the EEOC regul ations provide that “[t]he termsubstantially limts
means significantly restricted in the ability to performeither a
class of jobs or a broad range of jobs in various classes as
conpared to the average person having conparable training, skills
and abilities. The inability to performa single, particular job
does not constitute a substantial limtation in the major life
activity of working.” 29 CF.R § 1630.2(j)(3)(i). In determning
whet her soneone is restricted fromperformng a “class of jobs,”
the regul ations contenpl ate considering the “nunber and types of
jobs utilizing simlar training, know edge, skills or abilities” to
the person’s forner job, in a reasonably accessi bl e geographi cal

area, which are also foreclosed to the person because of his

¥There does not appear to be any dispute that Tullos’s PTSD is an
i mpai rment, so the third way |isted above that one can be regarded as di sabl ed
woul d not apply. The second scenario, in which the “attitudes of others” cause
an i npai rnent to be substantially limting, involves an enpl oyer’s taking adverse
action against an enpl oyee to avoid of fending the sensibilities of others, such
as coworkers or custoners. See School Bd. of Nassau County v. Arline, 107 S.C
1123, 1128-29 & nn. 9-10 (1987). Tullos's termination did not involve the
“attitudes of others” in this manner
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inpairment. 29 CF. R 8 1630.2(j)(3)(ii)(B). A simlar inquiry,
but for jobs not wutilizing simlar training and skills, is

contenpl ated for determ ning whether a personis restricted froma

“broad range of jobs in various classes.” 29 CFR 8
1630.2(j)(3)(11) (0. The Suprenme Court has sunmarized these
consi derations by saying: “If jobs utilizing anindividual’s skills

(but perhaps not his or her unique talents) are available, one is
not precluded froma substantial class of jobs. Simlarly, if a
host of different types of jobs are avail able, one is not precluded
froma broad range of jobs.” Sutton v. United Airlines, Inc., 119
S.C. 2139, 2151 (1999).

This circuit has little precedent giving exanples of what
constitutes a “class of jobs.” W have held that firefighting,
including being a paranedic required to serve as a backup
firefighter, is too narrowa field to constitute a class of jobs.
Bridges v. City of Bossier, 92 F.3d 329, 335-36 (5th G r. 1996).
O her courts have consi dered the general area of |awenforcenent to
constitute a class of jobs. WIllians v. Phil adel phia Hous. Auth.
Police Dept., 380 F.3d 751, 764-65 (3d Cr. 2004); MKenzie v.
Doval a, 242 F. 3d 967, 971-72 (10th Gr. 2001); Smaw v. Va. Dept. of
State Police, 862 F. Supp. 1469, 1475 (E.D. Va. 1994). Though we
indicated in Bridges that the single job of police officer would

not constitute a class, Bridges, 92 F.3d at 335 (citing Dal ey v.
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Koch, 892 F.2d 212, 215 (2d Cr. 1989)), we have not ruled on
whet her the area of |aw enforcenent overall is a class of jobs.

The Gty argues that Tullos was perceived as being limted
only in the one particular job of police officer, and was therefore
not regarded as disabled by Wobleski. There was certainly
evidence before the jury that Wobleski considered Tullos’s
i npai rment as disqualifying himfor the position of peace officer,
since Wobleski’s term nation nenorandumto Tull os enphasi zed the
mental stability requirenents for peace officers and stated his
conclusion that “you may never be in a satisfactory psychol ogi cal
condition to performthe duties of a peace officer.” The position
of “peace officer” under Texas law includes, in addition to city
police officers, jobs such as constabl es, park police, county park
rangers, arson and fire marshal investigators, and investigators
for various state entities such as the conm ssioner of insurance
and the state board of nedical exam ners. Tex. CRM Proc. CobE ANN.
§ 2.12. The jury could therefore have reasonably found that
W obl eski perceived Tullos’s inpairnment as disqualifying himfrom
nmore than just police officer positions.

There is also evidence that Wobleski considered Tullos’s
inpairment as significantly restricting him from work in the
overall field of |awenforcement. Wobleski referred in one of his
letters to Tullos’s “fitness and suitability to return to work in

the field of | aw enforcenent.” Wen asked at trial whether Tull os

22



coul d have perfornmed a police di spatcher position, Wobl eski stated
that he “would have been very leery of placing him in that
position.”! Nowhere in Wobleski’'s letters or testinony does he
describe Tullos’s inpairnment in terns that limt it to police
of ficer work. The jury could have reasonably found that W obl eski
perceived Tullos’s inpairnent as significantly restricting himfrom
enpl oynent inthe field of | aw enforcenent, whi ch has been found by
other courts to constitute a class of jobs under the regul ations
i npl enmenti ng the ADA

Even if |aw enforcenent is not considered a class of jobs,
t here was evi dence that Wobl eski considered Tullos’ s inpairnent as
precl uding jobs beyond those in |aw enforcenent. W obl eski’ s
letters indicated that he believed Tullos to have inpul se control
and rage disorders, and that “under certain conditions or
stinmulation” he could “pose a real danger” to hinself or others.
What these conditions or stinmulations mght entail was not
specified by Wobleski. During his trial testinony, Woblesk
verified that he had concl uded that Tull os’s inpairnent potentially
made hi ma danger to hinself and others. Wen then asked what job
such an enpl oyee could perform Wobleski replied that he had no
idea. The jury could reasonably infer that Wobl eski’s perception

of Tullos’s inpairnent precluded essentially any job involving

11\Wobl eski expl ai ned: “Because of his nental condition and the - the
comuni cations dispatcher, it’'s an emergency conmuni cations. There's a stress
level in there and other factors that are present that | don't think would have
been conducive to his nmental and physical condition at that tine.”
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interaction wth others, given that W obl eski deened him
potentially “a real danger” to hinself or others. These forecl osed
j obs would constitute significant limtation of enploynent in a
broad range of jobs in various classes. As Tullos testified, with
“a rage disorder being put on you, you can't go to work at
McDonal ds. ”

There i s | anguage i n Wobl eski’s term nati on nenorandumnoti ng
the inportance of nental stability for police officers and peace
of ficers, such as “[mental and enotional stability is paranount to
the position of a police officer.” This could suggest a view on
W obl eski’s part that police officer and peace officer positions
demand a degree of stability not required by other jobs. Even
assum ng that to be the case, however, Wobleski did not indicate
any belief that Tullos's degree of stability was at a specific
|l evel below that required for a peace officer but above that
requi red by other jobs. There is no indication by Wobl eski that
the “rage disorder” and potenti al unpredictability and
danger ousness associated with his view of Tullos’s inpairnent were
sonehow [imted to police work. Wobleski’s testinony that he did
not know what a rage disorder was and that he had not educated
hi msel f on PTSD are al so consistent wiwth the jury’s concl udi ng t hat
he did not have an especially nuanced view of the extent of
Tul l 0s’ s i npairnent.

In any event, overall, considering the record as a whole,
there was sufficient evidence to support a finding that Wobl eski’s
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perception of Tullos’s inpairnment would significantly limt Tullos
fromworking in either a class of jobs or a broad range of jobs in
various cl asses. There was therefore sufficient evidence to
support the jury's finding that Wobleski regarded Tullos as
di sabl ed.
Concl usi on

There was sufficient evidence to support the jury’s findings
that Tull os was regarded as disabled and that he was a qualified
i ndi vidual under the ADA Argunments that Tullos cannot be
qualified as a matter of |aw were either not properly presented to
the trial court or not sufficiently supported in the record. W
must therefore AFFIRM the judgnent of the district court.

AFFI RVED
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