United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T December 22, 2004

Charles R. Fulbruge llI
Clerk

No. 04-30182

TI NSI E CRONDER; CONNER CROWDER; CHRI STI AN CROVADER,
Pl ai ntiffs-Appellants,
vVer sus
AVERI CAN EAGLE Al RLI NES | NC ETC, ET AL,
Def endant s,

AMERI CAN EAGLE Al RLI NES, Successor-in-interest to formerly known
as Wngs West Airlines, Inc, Inc; AVERI CAN Al RLI NES, Inc,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
(No. 03-CV-1157)

Bef ore REAVLEY, W ENER, and BENAVI DES, Ci rcuit Judges.
PER CURI AM *

Plaintiffs-Appellants Tinsie Crowder, Conner Crowder, and
Christian Crowder (collectively the “Crowder Fam ly”) filed suit in
federal district court agai nst Def endant s- Appel | ees, Aneri can Eagl e
Airlines, Inc. (“American Eagle”) and its parent corporation,

American Airlines, Inc. (“American”), for the wongful death of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



their husband and father, WIIliam Crowder. The district court
referred the case to a magi strate judge who recommended di sm ssa
for failure to state a claim After correcting several of the
magi strate judge’'s factual findings, the district court adopted the
recomendati on and di sm ssed the case. W affirm

.  FACTS AND PROCEEDI NGS
A BACKGROUND FACTS

The Crowder Famly’'s action arises from a pre-enpl oynent
physi cal exam nation that Crowder underwent in Novenber 1995. He
had applied for a position as a pilot with American Eagl e and was
offered a position with Wngs Wst Airlines, Inc. (then a
subsidiary of Anerican Eagle), conditioned in part on his passing
a physi cal exam nation admnistered by Anmerican’s nedica
departnent. In the course of this exam nation, Crowder underwent
tests that reveal ed above-normal bl ood pressure and chol esterol
| evel s. These results were all egedly not disclosed to Crowder. He
was hired as a pilot, and suffered a severe heart attack in 1996
whi ch permanent|y danmaged his heart nuscle.

Foll ow ng his heart attack, Crowder all egedly becane aware for
the first time of the nedical information that Anerican had
obt ai ned t hrough t he pre-enpl oynent physical exam nation. He fil ed
two successive lawsuits in Texas state court based on the
nondi scl osure of that information. The first suit (“Crowder 17)

was filed against Anmerican for actual and constructive fraud and



violations of the Texas Deceptive Trade Practices-Consuner
Protection Act. Init, Crower clainmed that American had failed to
disclose the results of his nedical tests and intentionally
conceal ed and withheld critical nmedical information concerning his
coronary risk factors. Anerican filed a summary judgnent notion
for dism ssal, which was granted. On appeal, the state court rul ed
that Crowder’s suit was essentially for nedical nalpractice or
negligence, and that it could not succeed because no physician-
patient relationship existed.! Crowder’s rehearing petitionto the
Texas Suprene Court was deni ed.

Crowder’s filed his second state court suit (“Crowder 117)

against Anerican Eagle, alleging the concealnent of nedical
exam nation results that would have revealed his elevated bl ood
pressure and chol esterol readings. In his second suit, Crowder
clainmed actual and constructive fraud, breach of express and
inplied contract, prom ssory estoppel, breach of fiduciary duty,
organi zed unlawful conduct, and conversion. The trial court
grant ed Anerican Eagl e’ s no-evidence sunmary judgnent notion. The
Texas appel late court affirnmed, concluding that Crowder had fail ed
to produce evidence to showthat Anerican Eagl e knew of his cardiac

risk factors or that the conpany had a nondi scl osure policy.? The

! Crowder v. Am Airlines, Inc., No. 05-99-00661-CV, 2000 W
471520, at *2 (Tex. App. —Dallas April 25, 2000, pet. denied).

2 Ctowder v. Am Eagle Airlines Inc., No. 05-02-00069-CV
2003 WL 559402, at *2-3 (Tex. App. —Dallas Feb. 28, 2003, pet.
deni ed) .




court rejected his breach of contract and prom ssory estoppel
clains.® Crowder’s rehearing petition to the Texas Suprene Court
was deni ed.
B. THE | NSTANT LI TI GATI ON

In June 2003, following Crowder’s death, the Crowder Fam |y
filed the present suit against Anerican and Anerican Eagle in the
federal district court for the Western District of Louisiana. The
conplaint, tw ce anended, alleges gross negligence, breach of
express and inplied contract, prom ssory estoppel and breach of
fiduciary duty. Anerican Eagle and Anerican filed a 12(b)(6)
motion to dismss for failure to state a claim arguing that the
Full Faith and Credit C ause of the United States Constitution
required the district court to dism ss the present case in |ight of
the two Texas state court judgnents adverse to Crowder. These
def endants argued in the alternative that, under Louisianalaw the
wrongful death beneficiaries of a decedent can have no greater
ri ghts agai nst a def endant than had t he decedent hinself. The case
was referred to a magi strate judge who conducted a conflict of |aw
anal ysis and concluded that Texas |aw should be applied, noting,
however, that the result would be the same under Louisiana |aw
The magi strate judge determ ned that the Texas Wongful Death Act
bars the Crowder Famly's clainms and recomended granting the

def endants’ 12(b)(6) dism ssal notion.

3 1d.



The district court first ruled that the magi strate judge had
made errors in his findings of fact; specifically, that he had
inproperly relied on the Crowder Fam |ly’'s first anended conpl ai nt
i nstead of their second anended conpl ai nt, whi ch had been subm tted
followng the filing of the defendants’ 12(b)(6) nmotion. In their
second anended conplaint, the Crowder Fam |y had abandoned their
fraud clainms and had added a claim of gross negligence. The
district court neverthel ess concluded that its corrected findings
of fact did not underm ne the substance of the magistrate judge’'s
recomendati on and dismssed the Crowder Fanmily's action.* The
Crowder Famly tinely filed a notice of appeal.

1. ANALYSIS
A STANDARD OF REVI EW

W review de novo the district court’'s dismssal of a
conplaint for failure to state a claim on which relief may be
granted.?® A notion to dismss under Federal Rule of Guvil
Procedure 12(b)(6) “is viewed wth disfavor and is rarely
granted.”® The district court may not dismss a case under rule

12(b) (6) “unless it appears beyond doubt that the plaintiff can

4 The district judge incorrectly identified the magi strate
judge’s basis for dismssing the appeal as res judicata. The
magi strate judge had concluded that the Crowder Famly’'s cl ai ns
were barred by the provisions of the Texas Wongful Death Act.

5> See Beanal v. Freeport-MMran, Inc., 197 F.3d 161, 164
(5th Cr. 1999).

6 1d. (quoting Kaiser Alum num & Chem Sales v. Avondale
Shi pyards, 677 F.2d 1045, 1050 (5th G r. 1982).
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prove no set of facts in support of his claimwhich would entitle
himto relief.”’

B. APPLI CATION OF THE TEXAS AND LoOuU SI ANA WRONGFUL DEATH STATUTES TO THE
CRONDER FAM LY’ s CLAI M5

The district court applied Texas lawin di sm ssing the Crowder
Famly’'s clainms. As we conclude that the Crowder Famly’s cl ai ns
fail under the applicable laws of both Texas and Louisiana, a
choice of |aw determ nation is unnecessary to our decision today.

1. The Texas Wonqgful Death Statute.

The Texas G vil Practice and Renedi es Code provi des a cause of
action for “damages arising from an injury that causes an
individual’s death if the injury was caused by the person’s or his
agent’s or servant’s wongful act, negl ect, car el essness,
unskill ful ness, or default.”® Texas law allows recovery “only if
the individual injured woul d have been entitled to bring an action
for the injury if the individual had lived or had been born
alive.”® Texas courts have held the survivors’ wongful death

cause of action to be derivative of the decedent’s cause of acti on,

so that any defense available against a decedent is available

agai nst his survivors in a wongful death suit.?°

"1d. (quoting Conley v. G bson, 355 U S. 41, 45-46

(1957)).

8 Tex. Cv. Prac. & Rem Code Ann. § 71.002(b).
® Tex. Cv. Prac. & Rem Code Ann. § 71.003(a).

10 See Suber v. Chio Med. Prod., Inc., 811 S.W2d 646, 649
(Tex. App. —Houston 1991, wit denied) (“Due to the derivative
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For exanple, prior to her death, the decedent in Suber v. Ghio

Medi cal Product, Inc., had instituted a tort action against six

defendants in Texas state court based on allegations of nedica
mal practice. ! At trial, four of the six defendants had noved for
an instructed verdict, which was granted, but the decedent
recovered a judgnent for damages agai nst the remai ni ng def endants.
Al judgnents were affirnmed on appeal and becane final. The

decedent’s death occurred subsequent to the finality of that

litigation. Her heirs instituted another action —this one for
wrongful death — grounded in the sane facts alleged in the
decedent’ s nmal practice action. The survivors naned the sane

def endants whom t he decedent had previously sued. The defendants
filed notions for sunmary judgnent which were granted by the trial
court. On appeal, the Texas court of appeals affirnmed, holding
that the survivors stood in the decedent’s legal shoes and
therefore could not institute another action against the sane

def endants on the sane facts:

nature of the wongful death action, Texas cases have hel d that
any defense to a decedent’s cause of action for his own injuries
is applicable in a subsequent action for wongful death.”)(citing
Bounds v. Caudle, 560 S.W2d 925, 926 (Tex. 1977) (i nterspousal
tort immunity) and Thonpson v. Fort Wrth and R G Ry. Co., 97
Tex. 590, 80 S.W 990, 991 (1904) (settlenent and rel ease)); see
also Slaughter v. Southern Talc Co., 949 F.2d 167, 173 (5th G
1991) (citing Suber for the proposition that “[p]laintiffs in a
wrongful death action are in the procedural shoes of the
decedent, and defenses to the decedent’s personal injury action
are defenses to the wongful death plaintiffs’ claini).

11811 S.W2d 646 (Tex. App. —Houston 1991, wit denied)
(en banc).



[ Decedent] Christy Suber pursued her action for personal
injuries to judgnent. Thus, res judicata would have
barred a second suit by Christy Suber for her injuries,
since there would have been an identity of parties,
i ssues and subject matter. . . . Because Christy Suber
could not have brought another action if she had
survived, [8 71.003(a)] precludes appellants from
mai ntai ning a wongful death action. 12

We reached a simlar result in Delesma v. City of Dallas.?®®

Prior to his death, the decedent in Delesma had filed suit in a
Texas state court after he was shot at the Texas State Fair. The
case was tried before a jury, which found in favor of the naned
def endants and agai nst the decedent. The decedent did not appeal
the judgnent, and it becane final. After decedent’s death, his
children filed a wongful death action on the sanme facts and
agai nst the sane defendants who had been naned by the decedent in
the first lawsuit. W affirnmed the grant of the defendants’ notion
for sunmary judgnent, hol ding that the Texas wongful death statute
did not give the decedent’s wongful death survivors any better
ri ghts agai nst these sane defendants than the decedent hinself had
at the tine of his death. Interpreting the predecessor to the
current Texas wongful statute, we ruled that a successful defense
agai nst a decedent’s cause of action vanquishes his survivors
wrongful death clainms grounded in the sane transacti on:

The doctrine of res judicata provides such a defense in

this case. In Texas, res judicata neans that “the
judgnent in the first suit precludes a second action by

12 1d. at 649-50 (internal citations omtted).
13770 F.2d 1334 (5th Cir. 1985).
8



the parties and their privies not only on matters
actually litigated, but also on causes of action or
def enses which arise out of the sane subject matter and
whi ch m ght have been litigated in the first suit.” :

Si nce Del esma coul d have sued appel | ees under section
1983 in his own court action, the judgnent against him
constituted res judicata. Article 4672 [predecessor to
8§ 71.003(a)] and article 5525 make appellees’ defense
agai nst Del esma equal ly good against the clains of [the
survivors] .

Relying primarily on Suber and Del esma, Anerican and Anerican
Eagle insist that the doctrine of res judicata would bar Crowder
from asserting clainms grounded in his physical exam nation, and
that this bar defeats the Crowder Fam|ly’s cl ai ns under the Texas
wrongful death statute. W agree.

Texas enploys the transactional approach to res judicata.?®®
“The scope of res judicata is not |limted to matters actually
litigated; the judgnment in the first suit precludes a second action
by the parties and their privies not only on matters actually

litigated, but al so on causes of action or defenses which ari se out

of the sanme subject matter and which m ght have been litigated in

the first suit.”® Any cause of action arising out of the sane
transaction is barred. In determ ning whether the transaction is

the sane, courts consider and wei gh “whether the facts are rel ated

¥4 1d. at 1339.

15 See Barr v. Resolution Trust Corp., 837 S.W2d 627, 631
(Tex. 1992).

16 1d. at 630 (enphasis in original) (quoting Texas Wter
Rights Comm v. Crow Iron Wirks, 582 S.W2d 768, 771-72 (Tex.
1979)).




in time, space, origin, or notivation, whether they form a
convenient trial unit, and whether their treatnent as a trial unit
confornms to the parties’ expectations or business understandi ng or
usage. "’

Had Crowder brought the clainms currently being asserted by the
Crowder Fam ly as his wongful death beneficiaries, the doctrine of
res judi cata woul d have served as a successful bar to these clai ns;
therefore, under the Texas Wongful Death Statute, the Crowder
Famly’'s clains are barred. Questions of breach of express and
inplied contract, prom ssory estoppel, and breach of fiduciary duty
were fully litigated in Crowder’s Texas lawsuits. It is true that
Crowder never expressly pleaded a claimof gross negligence in his
suits agai nst Anerican or Anerican Eagle, but that claimarises out
of the sanme subject matter, and is a claimthat should have been
brought by Crowder in his state court suits. Texas |law bars the
Crowder Fam |ly’s action here.

2. The Loui si ana Wongful Death Statute.

The Louisiana Civil Code creates a wongful death cause of
action for specified famly nenbers of a decedent.?!® Unlike Texas,

Loui siana courts have held that the rights of wongful death

7 1d. at 631 (quoting Restatenent (Second) of Judgnents 8§
24(2)).

18 See La. Civ. Code Ann. art. 2315. 2.
10



beneficiaries are not derivative of the decedent’s rights.?®
Rather, Cvil Code Article 2315.2 “clearly and unanbi guously
expresses that the wongful death action conpensates the
beneficiaries for their own injuries suffered as a result of the

victims death.”?

In Sellers v. Selignman, however, a Louisiana court of appeals
held that Article 2315%® “does not provide a right to a
beneficiary’ s survival action when the decedent fully litigated and
| ost an action arising fromthe sanme alleged tort.”?? The decedent
in Sellers had instituted an action agai nst four nmanufacturers to
recover damages for injuries suffered as a result of having
contracted silicosis while working as a sandbl aster/painter. A
jury returned a verdict in favor of the manufacturers. Follow ng
the decedent’s death, his surviving sons instituted a wongful
deat h action against the sanme four manufacturers. The action was
dism ssed by the trial court which ruled that the claimhad been
litigated previously. The Loui siana court of appeals affirned

hol di ng that, because “there was no offense” as a result of the

19 See Wlls v. Am Optical Corp., 740 So.2d 1262, 1274 (La.
1999) (“We do not consider the wongful death action to be a
derivative cause of action.”).

20 1d. at 1269-70.

2l The statute litigated was the predecessor to Article
2315. 2.

22 496 So.2d 1154, 1156 (La. App. 4th Gir. 1986).
11



def endants’ being exonerated in the prior action, “there is no
wrongful death action available to the survivors.”?
The Crowder Famly argues that the nore recent Louisiana

Suprene Court case of Walls v. Anerican Optical Corp. abrogates the

reasoning of Sellers, so that their clains are not barred by the
final judgnents in CGowder | and CGrowder II. There is | anguage in
Walls that, when taken out of context, supports this view. The
Wlls court stated that “the wongful death action is an
i ndependent and distinct action that arises even in the absence of
a viable personal injury action by the direct tort victim and
conpensates the beneficiaries for their own individual injury
arising out of the victims death.”?* \Wlls posed the question
whet her wongful death plaintiffs had a vested cause of action
prior to the enactnent of a statute that, following its passage,
provided immunity to those defendants. The Loui si ana Suprene Court
held that the wongful death action did not vest prior to the
decedent’ s death, and therefore the statute providing inmunity to
the defendants was applicable to the plaintiffs’ clains.?® \Wen
read in context, though, the better interpretation of WAlls and a

subsequent Loui siana court of appeals case is that procedural bars

to a decedent’s claim do not extinguish a wongful death action

23

d.

N

4 Walls, 740 So.2d at 1274.

% 1d. at 1270

12



because they arise at different tinmes and address different
injuries;? but that Wall s cannot be read to establish the sane rul e
for the substantive issue of liability.

The question of liability is the sane in both a decedent’s
direct cause of action and his survivors’ independent w ongful
deat h cause of action brought agai nst the sane def endants and based
on the sane facts. The Walls court acknow edged this in catal ogi ng
the differences between a survival action, which is derivative of
a decedent’s cause of action under Louisiana |law, and a w ongful
death action which is independent:

Al t hough both actions arise froma comon tort, survival
and wrongful death actions are separate and distinct.
Each right arises at a different time and addresses

itself to the recovery of danages for totally different
injuries and | osses . :

Thus, issues of liability that are deci ded agai nst a decedent are
final as to issues of liability in a subsequent wongful death
action — a conclusion supported by Sellers and adopted by the

Rest at ement (Second) of Judgnments § 46.22 A logical corollary is

26 See Rajnowski v. St. Patrick Hosp. of Lake Charles, 768
So.2d 88 (La. App. 3d Cr. 2000) (wongful death action not
barred by prior case holding prescription barred decedent’s claim
because the wongful death cause of action did not arise until
decedent’ s death).

27 Walls, 740 So.2d at 1274 (quoting Taylor v. G ddens, 618
So. 2d 834, 840 (La. 1993) (enphasis added).

2% See also 12 WlliamE. Crawford, Louisiana Gvil Law
Treatise 8§ 5.21 (2000). But see KD.D. Smth v. Cutter
Biological, 770 So.2d 392, 411 n. 11 (La. App. 4th Cr. 2000)
(speculatlng in dicta that “[t]he WAlls | anguage is al so
literally broad enough that res judicata would not apply where a

13



that when questions of fact were necessarily litigated on the
merits in the decedent’s case, his wongful death survivors are
barred from re-litigating those sane factual questions in a
subsequent wongful death action.

The Texas court of appeals, in CGowder | and Cowder |1,

expressly rejected liability on the parts of Anmerican and Aneri can
Eagle, basing these nerits holdings on the sane theories of
liability asserted here by the Crowder Fam|ly. The one exception
is the Cowder Famly's claim for gross negligence. Al t hough
Crowder did not expressly plead any negligence claim against
Anmerican in Crowder |, the Texas appellate court held the suit to
be essentially a claim for negligence and ruled that there was

none.? And, even though the state court in Crowder Il did not

j udgnent agai nst the decedent was rendered prior to death”).
Louisiana is a part of the mnority of jurisdictions,
identified in the Restatenent (Second) of Judgnents 8 46, in
whi ch a wongful death action is construed as creating a cause of
action in favor of the beneficiaries that to sone degree is
i ndependent of the decedent’s claim \What this nmeans in nost of
the mnority jurisdictions is that wongful death beneficiaries
can recover supplenental damages to those that a decedent
recovered. Although not discussed by the Restatenent, it also
appears to nean that a wongful death action could be viable
despite the existence of sonme procedural bar that exists to a
decedent’ s cause of action —a result that would follow after
VWlls. Wth the exception of one Chio Court of Appeals decision
identified in the Reporter’s Note to the Restatenent, the
i ndependence of the wongful death cause of action has not been
interpreted by courts to extend so far as to allow beneficiaries
to sue when a determnation of no liability was made in the
decedent’ s case agai nst the sane defendants.

2 See Crowder, 2000 W. 471520, at *2. “Wiile there is a
di fference between negligence and gross negligence, it is only a
difference of degree and not kind.” Resolution Trust Corp. v.

14



expressly consider a claim of gross negligence, it too nade
findings of fact that would defeat liability in a claimof gross
negl i gence under either Texas or Louisiana |aw In as nmuch as
depecage, 3 which is recognized by Louisiana choice-of-Iaw
jurisprudence, could result in application of the Louisiana
wrongful death statute, foll owed by application of Texas lawto the
Crowder Famly's substantive clains, we analyze the gross
negl i gence standards of both Texas and Loui si ana.

In Texas, gross negligence includes two elenents: (1) Wen
vi ewed objectively from the standpoint of the actor, his act or
om ssion nust involve an extrene degree of risk, considering the
probability and magni tude of the potential harmto others, and (2)
the actor nust have actual, subjective awareness of the risk

i nvol ved, yet proceed in conscious indifference to the rights,

Acton, 49 F.3d 1086, 1091 (5th Gr. 1995). In distinguishing
bet ween negl i gence and gross negligence, we have stated that
“[g]lross negligence is substantially and appreciably higher in
magni tude than ordi nary negligence.” O¢thopedic & Sports Injury
dinic v. Wang Lab., Inc., 922 F. 2d 220, 224 n.3 (5th Cr

1991)). Therefore, the finding by the court in Crowder | that
there was no negligence necessarily precludes any finding of
gross negl i gence.

30 Louisiana's choice of law principles recognize the
concept of “depecage.” Under this doctrine, courts nmust enpl oy
an i ssue-by-issue analysis which may result in |laws of different
states being applied to different issues in the sane dispute. See
La. Gv. Code Ann. art. 3515, cm. (d). For exanple, even though
the question of which state’s wongful death statute applies
could be viewed as pertaining to i ssues of loss distribution and
result in the application of one state’s |law, the subsequent
question of liability could be viewed as pertaining to conduct
and safety and result in the application of another state' s |aw

15



safety, or welfare of others.3 The first elenent, “extrene risk,”
does not include renote possibilities of injury or even high
probabilities of mnor harm rather, a real |ikelihood of serious
injury tothe plaintiff is required.® The second el enent, “actual
awareness,” requires the actor to know about the peril, but
denonstrate by his acts or omissions that he did not care.®
“Under Louisiana | aw, gross negligence is willful, wanton and
reckl ess conduct that falls between intent to do wong and ordi nary
negl i gence.”3 Loui siana courts have defined gross negligence as
“the ‘want of even slight care and diligence’ and the ‘want of that
di i gence which even careless nen are accustoned to exercise.’ "3
Gross negligence involves “the ‘entire absence of care’ and the
‘“utter disregard of the dictates of prudence, anounting to conplete

negl ect of the rights of others.’”3% One Louisiana court has stated

31 See Mobil G Corp. v. Ellender, 968 S.W2d 917, 921
(Tex. 1998); Transportation Ins. Co. v. Mriel, 879 S.W2d 10, 23
(Tex. 1994).

32 See Lee Lewis Const., Inc. v. Harrison, 70 S.W3d 778,
785 (Tex. 2001); Ellender, 968 S.W2d at 921.

33 See Harrison, 70 S.W3d 778, 785; Ellender, 968 S.W2d at

921.

34 Houston Exploration Co. v. Halliburton Enerqy Serv.,
Inc., 269 F.3d 528, 531 (5th Cr. 2001) (citing Othopedic &
Sports Injury dinic, 922 F.2d at 224 n. 3).

35 Anbrose v. New Ol eans Police Dept. Anbul ance Serv., 639
So.2d 216, 219 (La. 1994) (quoting State v. Vinzant, 7 So.2d 917,
922 (La. 1942)).

% |d. at 219-20 (quoting Hendry Corp. v. Aircraft Rescue
Vessel s, 113 F. Supp. 198, 201 (E.D. La. 1953)).

16



that one is grossly negligent when he “has intentionally done an
act of unreasonable character in reckless disregard of the risk
known to him or so obvious that he nust be taken to have been
aware of it, and so great as to make it highly probable that harm
would follow "3 “Mere inadvertence or honest nistake does not
amount to gross negligence.”3

In Crowder |1, the Texas court nmade the foll ow ng findings of
fact:

(a) [We have found no evidence that [Anmerican Eagl e]
had any know edge of Crowder’s el evated bl ood pressure
and chol esterol readings, utilized a secret nondi scl osure
policy, or even knew Crowder had not received his nedica
cl earance at the tinme he was hired

(b) The stanped form reveal ed nothi ng about Crowder’s
physi cal exam nation results except that the MM N was
still needed. It did not nention Crowder’s el evated
bl ood pressure or chol esterol readings or indicate that
addi tional bl ood pressure readings were required. There
is sinply no sunmary judgnent evi dence that either Wngs
West or AMR Eagl e had know edge of the el evated readi ngs
or intended to deceive Crowder regarding the results of
hi s medi cal exam nation

(c) [T]here is no evidence that AMR Eagl e or W ngs West
had a policy of nondi sclosure with respect to the nedi cal
exam nation results. 3°

G ven these factual findings, Crowder did not have a viable gross

negl i gence cl ai munder either Texas or Louisiana | aw. Neither does

the Crowder Famly. These findings foreclose any concl usion that

37 Cates v. Beauregard Elec. Co-op., Inc., 316 So.2d 907,
916 (La. App. 3d CGir. 1975), aff’'d, 328 So.2d 367 (La. 1976).

%8 Houston Exploration Co., 269 F.3d at 532.

3% Crowder, 2003 W 559402, at *2-3.
17



Aneri can Eagl e showed consci ous disregard for Crowder’s peril, or
that it denonstrated an wutter disregard for the dictates of
prudence, anounting to conplete neglect of Crowder’s rights.

The Crowder Fam |y nevertheless asserts that their gross
negli gence claimshould be allowed to proceed because Crowder was
barred by the Texas W rkers’ Conpensation Act (“TWCA’) from
bringing a gross negligence claimduring his lifetine. The TWCA
provi des the exclusive renedy for an injured worker or his famly
to recover damages from his enployer for work-related injuries or
deat h. % Al though never addressed directly by the Texas Suprene
Court, several Texas courts of appeal have held that the TWCA and
the Texas Constitution allow a surviving spouse or child to bring
an i ndependent cl aimfor exenplary damages agai nst an enpl oyer for
gross negligence that resulted in an enpl oyee’s death.*

Assum ng the interpretation of the TWCA by the Texas courts of
appeal is correct, 8 408.001(b) can best be understood as providing
the surviving spouse and children with a cause of action when a

simlar claimby the decedent woul d be or was bl ocked by t he TWCA. 42

40 Tex. Lab. Code. Ann. § 408.001(a).

41 See Tex. Const. art. XVI, 8§ 26; Tex. Lab. Code. Ann. §
408. 001(b); Zacharie v. U S. Natural Res., Inc., 94 S.W3d 748,
756-58 (Tex. App. —San Antonio 2002, no wit); Perez v. Todd
Shi pyards Corp., 999 S.W2d 31, 33 (Tex. App. —Houston 1999,
pet. denied).

42 See Zacharie, 94 S.W3d at 758 (even though statute of
limtations was a bar to any clains the decedent could have
brought, there was no bar to the children’ s clains under §
408.001(b)); Frias v. Atlantic Richfield Co., 999 S.W2d 97, 104
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But if, in a decedent’s case, questions of fact and questions of
liability were necessarily litigated on the nerits, the surviving
spouse and chil dren shoul d be bl ocked fromre-litigating those sane
guestions agai nst the sane defendants. Even if we assune arguendo

that Crowder was covered by the TWCA, the determ nations of no

liability and the findings of fact in Cowder | and Cowder ||

forecl ose the Crowder Fam |ly’s gross negligence cl ains.

I11. CONCLUSI ON
For the foregoing reasons, the district court’s judgnent
dismssing the Ctowmder Famly’'s action is, in all respects,

AFF| RMED.

(Tex. App. —Houston 1999, pet. denied) (Decedent’s election to
be protected under TWCA did not bar surviving spouse or children
from pursuing renedy under 408.001(b)); Smith v. Atlantic
Richfield Co., 927 S.W2d 85, 88 (Tex. App. —Houston 1996, writ
deni ed) (sane).
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