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PER CURI AM *

Steven Robert Wells appeals the sentence inposed foll ow ng
his guilty plea conviction for production of child pornography.
VWl ls was sentenced to 151 nonths’ inprisonnment to be foll owed by
a three-year termof supervised rel ease.

Wells argues that the district court clearly erred in making
an adjustnent to his offense | evel based on his obstruction of
justice. There is evidence in the record that Wlls attenpted to

destroy and di scarded material evidence in the case. However,

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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there was no specific evidence presented that Wlls was aware
that there was an investigation underway or about to commence at
the time that Wells partially burned and di scarded the evi dence.
US S G 8 3ClL.1 of the Sentencing Cuidelines provides for a

two-1l evel increase in the defendant’s offense level if the

def endant obstructs or inpedes, or attenpts to obstruct or

i npede, the adm nistration of justice. The court has determ ned
that “the guideline specifically limts applicable conduct to

t hat which occurs during an investigation.” United States V.

A ayton, 172 F.3d 347, 355 (5th Gr. 1999). The defendant nust

al so be aware of the investigation. United States v. Lister, 53

F.3d 66, 71 (5th Gr. 1995).
Because there was no evidence that Wells was aware that an
i nvestigation had comrenced or was about to conmence when he
partially destroyed and di sposed of the evidence, the district
court clearly erred in making the adjustnent for the obstruction

of justice. United States v. Storm 36 F.3d 1289, 1295 (5th Cr

1994). The sentence is VACATED and the case is REMANDED f or
resentencing in accord with the sentencing guidelines.

SENTENCE VACATED AND REMANDED.



