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PER CURI AM ~

"Pursuant to 5TH QR R 47.5 the Court has determined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



Ti dewat er I nc and Jackson Marine, L.L.C, in personam and the
MV SARATIDE, inrem(collectively, Tidewater) appeal the district
court’s judgnent in favor of Basin Exploration, Inc., Stone Energy,
L.L.C., and Stone Energy Corporation (collectively, Basin), for
damages occasi oned by an allision between a Ti dewater vessel and an
oil and gas well owned by Basin. Only the anobunt of danages
awarded is challenged. W affirm

Facts and Proceedi ngs Bel ow

On July 26, 2000, the MV SARA TIDE, a Tidewater supply
vessel, struck Basin's well, well nunber 10 in the Wst Caneron
Bl ock 45 field in the Gulf of Mexico off the Louisiana coast. The
allision bent the well nore than 70 degrees down toward the sea
floor, leaving the entire structure under water. The two outernost
| ayers of the well casing were split open, the pipeline connections
to the well were torn off, and the platform was destroyed.
Ti dewater does and did not contest liability, so that the sole
i ssue between the parties is the anobunt of danmages awarded.

Basin decided to plug and abandon (P&A) the well, which had
been shut-in (out of production and closed with tenporary plugs)
since 1986. The year following the allision, Basin sued Tidewater
inthe district court bel ow, seeking damages for the P&A costs and
the cost of drilling a replacenent well. Basin contended that it
had pl anned to use the structure and casings of the No. 10 well to

drill a sidetrack well from there into the field at a nearby



| ocation. The district court awarded Basin a total of $3,847, 802

pl us prejudgnent interest from the date of | oss. This award

i ncluded $2,079,172 in out-of-pocket costs for the P&A operation

and debris cl eanup, $458,630 as the extra cost of the replacenent

wel |l conpared to the originally planned sidetrack well, $780, 000

for a replacenent platformand $530, 000 for replacenment flowli nes.
Di scussi on

In general, the injured party in atort actionis entitled to
be placed in as good a position financially as if the injury had
not occurred. Gaines Towi ng and Transp., Inc. v. Atlantia Tanker
Corp., 191 F.3d 633, 635 (5th Cr. 1999). |In a maritinme action
recovery is limted to economcally justified expenditures. See
id. (when the cost to repair a vessel exceeds the market val ue of
the vessel, recovery is limted to the market val ue).

Ti dewat er argues that there were insufficient gas reserves in
the field surrounding Basin's well to economcally justify
replacenent of the well. If drilling a replacenent well was not
economcally justifiable, then Tidewater should not be assessed
damages for it. In addition, if further drilling in the field was
not economcally viable, Basin would have been obligated to
permanently plug and abandon the well at sone point even if there
had been no allision. Ti dewater therefore argues that damages

assessed should be reduced by the cost of this eventual P&A



operation, making Tidewater liable only for the additional P&A
costs occasioned by the allision.

Even if the field was viable, Tidewater argues that the well
coul d have been repaired at a | ower cost than the conbi ned cost of
the P& and the well replacenent (mnus the sidetrack costs)
Therefore, according to Tidewater, Basin's recovery should be
capped at the anmount that the well could have been repaired for,
estimated by Tidewater’s expert to be $900, 000.

l. St andard of Revi ew

On appeal froma judgnent after a bench trial, this court
reviews | egal issues de novo and findings of fact for clear error.
Houston Exploration Co. v. Halliburton Energy Servs., Inc., 359
F.3d 777, 779 (5th Cr. 2004). Aclearly erroneous finding is one
that gives a reviewing court a “definite and firmconviction that
a m stake has been conmtted.” Anderson v. Cty of Bessener Cty,
105 S. . 1504, 1511 (1985). A factfinder’s choice between two
perm ssi bl e views of the evidence cannot be cl early erroneous, even
if the reviewing court would have decided the case differently.
| d.
1. Gas Reserves

Basin presented testinony fromtwo enpl oyees, Bruce MDonal d
(McDonal d) and Randy Young (Young), a geologist and a petrol eum

engi neer, on their estimte of the proved gas reserves accessible



from the vicinity of the destroyed well.! These enployees had
estimated the proved reserves at 2.9 billion cubic feet (BCF), but
had used a nore conservative estimate, 2.3 BCF, for purposes of
reporting Basin’s assets as required by the Securities and Exchange
Commi ssion (SEC) and cal culating projected profits fromextraction
of the gas. Young testified that these profit projections ranged
from$14.8 million to $4.8 nmillion between | ate 2000 and m d- 2001,
depending on the price of gas at the tine the projections were
made. Basin al so presented evidence of a prior proved reserves
estimate nade by another Basin geologist, and a very simlar
estimate nade by a third-party auditor. Al t hough these earlier
anal yses indicated different boundaries for the reservoir than
t hose determ ned by McDonal d and Young, the earlier proved reserves
projection was al so 2.3 BCF

Ti dewater presented testinony on estimated proved reserves
fromtwo experts, a geologist and a petrol eum engi neer. The gas
reservoir projected by Tidewater’'s experts had snmall er boundaries
than that arrived at by MDonald and Young, and roughly
corresponded to the area common to the boundaries of MDonald and

Young and those of the earlier Basin projection (i.e., generally

excluding any area that was not common to all those reserve

Ti dewat er argues that these w tnesses were not properly designated as
experts, and that the district court erredintreating their testinony as expert
testinony. Each of these wi tnesses was tendered by Basin as an expert during the
trial. In response, Tidewater’'s counsel indicated willingness to let each
witness testify on certain topics, and made few, if any, objections to the
wi tness’ s subsequent testinony.



projections presented by plaintiffs). The differences in the
proj ections apparently arose fromdi sagreenents over interpretation
of data fromanother well in the field, the existence and extent of
a particular fault in the field, and the water level in the
reservoir. Tidewater’'s experts estimated the proved gas reserves
at between 0.5 and 0.8 BCF, and projected that recovery of the
reserves would result in a net loss, rather than a net profit.
The district court found Basin’'s testinony to be nore
credible,? and found that “it was economcally feasible to attenpt
to produce the proved reserves.” This finding was not cl ear error,
inthat there were conpeting perm ssible findings fromthe evidence
present ed. Ti dewater argues that the court erred in failing to
apply an adverse inference it had granted to Tidewater, where the
i nference invol ved data froma sei snographi ¢ study of the gas field
that Basin had not disclosed to Tidewater. It is not clear from
the record that the court actually granted Tidewater’s request for
an adverse inference, however.?3 Adverse inferences regarding
unproduced evidence are normally a result of a party’s acting in

bad faith. King v. Ill. Cent. RR, 337 F.3d 550, 556 (5th Gr.

2Ti dewat er contends that the court disregarded the testinony of its experts
sol ely because they were paid experts. Although the court’s opinion nentions
that Ti dewater’s experts devel oped their opinions for the purposes of litigation
there is no indication that the opinions were conpletely disregarded for this
reason. The court as factfinder has discretion to weigh the evidence.

SAl t hough Tidewater’s witten notion in limneincluded the request for an
adverse inference, the court did not explicitly act on the witten notion. Wen
the evidence canme up at trial, the court orally ruled that it wuld “grant the
notion in |limne and exclude it.”



2003); Caparotta v. Entergy Corp., 168 F.3d 754, 756 (5th Cr.
1999). The court did not appear to find that Basin had acted in
bad faith, and did not abuse its discretion in failing to so find
or in failing to draw an adverse inference.*

Because the district court did not err in finding that
production from the vicinity of Basin's well was economcally
justified, the court did not err in awardi ng damages to Basin for
repair or replacenent of the well.

I11. Repair vs. Repl acenent

The district court found that repairing the well as opposed to
plugging it and drilling a replacenent well would not have been
econom cal ly feasible. This finding does not constitute clear
error. Al though the evidence of actual environnental danmage was
scant,® the severity of the structural danmage to the well nmde
concern about potential environnental liability reasonable.
Al t hough Basin’s expert JimW]1kinson conceded that the well woul d

likely have been repaired after the accident had it been a

4The court expressed understanding of Basin's explanation that |icensing
restrictions with the third-party provider of the data prevented di scl osure, but
noted that Basin could not “have it both ways.”

Furthernore, even if an adverse inference had been granted, it appears to
us that there is no reasonabl e |ikelihood that applying the i nference woul d have
produced a different result. The court excluded the plaintiff’s seisnographic
map and refused to allow the plaintiff's witness to testify on whether the
sei snogr aphi ¢ map supported the witness's i ndependently generated reserves nap.
There was no assertion or evidence of any particular suspect features of the
sei snogr aphi ¢ nmap (whi ch had been furnished to Tidewater pre-trial) that m ght
have forned the basis of an adverse inference.

SAll that was observed comi ng out of the well after the allision were small
bubbl es that may have been associated with a pre-existing |eak.
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producing well, he also testified to concerns with the ability of
a repaired well to withstand the stresses involved in the planned
sidetrack drilling operation. In addition, Tidewater’s expert on
this issue was unwilling to describe Basin's choice not to repair
the well as unreasonabl e.

Because the district court did not err in finding that Basin's
pl uggi ng and abandonnent of the well was reasonable under the
circunstances and that drilling of a replacenent well was
economcally justifiable, the court did not err in awardi ng Basin
its out-of-pocket costs in plugging the well and the costs of the
replacenent well to the extent these costs exceeded that of the
originally planned sidetrack well. Wth respect to Tidewater’s
argunent that the damages should be reduced by the anmount Basin
woul d have paid to plug and abandon its well in the absence of the
allision, the present value of this eventual cost would be
difficult to determ ne, given that when the well would have been
pl ugged and at what cost are not known.® Furthernore, as noted by
the district court, Basin's replacenent well will eventually need
to be plugged and abandoned at Basin’s cost. This obligation takes
the place of Basin's pre-allision obligation to plug and abandon
the original well, so that Tidewater is not entitled to a reduction

i n damages.

5A Basi n enpl oyee testified that a permanent P&A operation on the origi nal
well could likely have been del ayed for about ten years, and that costs of P&A
operations had been declining over tine.
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Concl usi on

For the foregoing reasons the district court’s judgnent is

AFFI RVED.



