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This is an appeal from the district court’s grant of
summary judgnent in favor the United States Departnent of
Agriculture (“USDA’). For the reasons stated bel ow, we AFFI RM

Diane S. Roy (“Roy”), a black female, sued the USDA,
alleging racial discrimnation in violation of Title VIl of the
Cvil R ghts Act of 1964. Roy worked at the USDA as an Accounting

Technician in the National Finance Center. Roy applied for one of

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



five vacant paral egal positions within the USDA. Applicants were
instructed to file a package consisting of an application, their
nmost recent performance appraisal, a college transcript or a
paral egal certificate, proof of eligibility, and a suppl enenta

statenent discussing the applicant’s know edge, skills, and
abilities. Soon after submtting her application, Roy received a
hand-del i vered notice that she would not be considered for any of
the vacant positions because her application was deficient. She
was not permtted to anmend her application.

O her application packages were reviewed and rated by a
pronotions panel, which used a five-criterion evaluation system
The system resulted in two rosters, “Best Qualified” and “Non-
Conpetitive Eligibles,” which were then submtted to two sel ection
officials in al phabetical order and m nus the scoring and rati ngs.
The two selection officials then interviewed in identical manner
t he candi dates who nade the “Best Qualified” roster, excepting one
candidate who withdrew. Thereafter, each official individually
selected five persons from the roster. They then convened to
conpare their choices. Both officials chose the sane five
candi dates, hired those persons, and, as required by I|aw,
contenporaneously filed justifications for the selection of each
candidate. Al of the five selectees were wonen: one Bl ack, one
Native Anerican, and three Caucasians. After the hiring decisions
were posted, Roy filed a Freedom of Information Act request for
copies of the hired persons applications. After review ng these
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docunents, Roy filed suit. The USDA responded with a notion for
summary judgnent, which the district court granted in its favor.
Roy appeals fromthat decision

This court reviews a district court’s grant of summary

j udgnent de novo, applying the sane standards as that court.

Norman v. Apache Corp., 19 F.3d 1017, 1021 (5th Cr. 1994).
Pursuant to the burden-shifting framework operative in
Title VII disparate treatnent cases, if Roy denonstrates a prim
facie case of discrimnation, the burden shifts to the USDA to
articulate a legitinmte, non-di scrimnatory basis for its
enpl oynent decision. |If the defendant neets this burden, Roy nust
denonstrate that the USDA's articulated reason is a pretext for

di scri m nati on. McDonnell Douglas Corp. v. Green, 411 U S. 792,

802-04, 93 S.C. 1817, 1824-25, 36 L.Ed.2d 668(1973).

The prima facie burden is extrenely |low, and Roy had no
probl em neeting it here. As a black woman she qualifies as a
menber of a protected class; she applied for a paral egal position
and was qualified for the job; she did not get the job; and non-
protected persons with simlar qualifications were hired for the

position she sought. See McDonnell Douglas, 411 U. S. at 802, 93

S.C. at 1824 (setting forth the four requirenents of prima facie
case). The USDA also neets its burden — one of production, not
persuasion — to articulate a legitimte, nondiscrimnatory reason

for its enploynent decision: that the qualifications of the five



persons hired were superior to Roy's qualifications,! including
those of the two mnorities hired to the exclusion of Roy. See

Reeves v. Sanderson Plunbing Prods. Inc., 530 U S. 133, 142, 120

S. C. 2097, 2106, 147 L.Ed.2d 105 (2000) (stating that “[t]his
burden is one of production, not persuasion; it ‘can involve no

credibility assessnent’”) (quoting St. Mry's Honor Center v.

H cks, 509 U S 502, 509, 113 S. C. 2742, 2748, 125 L.Ed.2d 407
(1993). The USDA supported this articulation with production of
summary j udgnment evi dence, including affidavits fromthe sel ecting
officials regarding hiring procedures and criteria as discussed
above, nore than sufficiently rebutting the presunption established
by Roy’s prinma facie case.

Fatally, Roy fails to establish pretext. As discussed
above, the selection officials filed statenents, as legally
required, affirmatively explaining the enploynent decision as to
each hired applicant and detailing each individual’s relevant
know edge, skills, and abilities, includingwitten communications.
The officials were only required to justify their reasons for

declining Roy the position during the EEOCC admnistrative

! Roy argues that the district court erred in identifying the USDA s
| egitimate, nondiscrimnatory reason as the superior qualifications of the five
hi red persons, instead of the reason that the selection officials offered during
an EECC admi ni strative investigati on —that Roy' s application was poorly prepared
and contai ned nunmerous granmatical and spelling errors. Roy’'s distinction is
without a difference. The USDA s reason — superior qualifications of the five
hi red persons — necessarily enconpasses the application revi ewprocedures wherein
hi ri ng personnel found Roy’'s application deficient for, anong ot her reasons, poor
preparation as reflected in the high nunmber of grammatical and spelling errors.
The USDA' s position has been consistent.
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investigation. At that tinme, the officials maintained that Roy’s
application was rejected because it was poorly witten and
cont ai ned nunerous granmatical and spelling errors. As evidence of
pretext, Roy maintains that the applications of the five hired
persons were as poorly witten as her own, submits an unsigned
docunent from a school teacher in support thereof, and maintains
that she is better qualified than the persons hired.

First, because an unsigned affidavit is not conpetent
summary evidence pursuant to Rule 56(e) of the Federal Rules of
Cvil Procedure, the Court will not consider it for purposes of de

novo review. Fed. R Cv. P. 56(e); Duplantis v. Shell Ofshore,

Inc., 948 F.2d 187, 192 (5th Cr. 1991). Assum ng technica
conpetency, arguendo, the docunent, which asserts that the
applications of the five persons hired al so contai ned grammati cal
and spelling errors, is insufficient to establish pretext because
its substance does not adequately dispute the nore than conpetent
summary judgnent declarations of the selection officials, which
aver that the degree and extent of grammatical and spelling errors
contained in Roy’ s application was unaccept abl e under the rel evant
application requirenents and hiring procedures.

Additionally, Roy’'s argunent that she was “clearly better

qualified” than the hired persons also fails.? As a Title VII

2 Al though Roy tries to back away fromthis argunment now, contending
that the district court incorrectly applied the “clearly better qualified”
standard when it shoul d have sinply addressed whet her she denonstrated pretext,
Roy rai sed bot h standards bel ow and, thus, the district court properly addressed
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plaintiff, Roy may survive summary judgnent by denonstrating that
she was “clearly better qualified” than the persons hired.

Celestine v. Petrol eos de Venezuella SA, 266 F.3d 343, 356-57 (5th

Cr. 1992) (citation omtted). However, unlike Roy’'s prima facie
burden, the “clearly better qualified” standard is extrenely high
— evidence of the plaintiff’s qualifications nust be “of such
wei ght and significance that no reasonabl e person, in the exercise
of inpartial judgnent, could have chosen the candi date sel ected
over the plaintiff for the job in question” - and Roy does not
satisfy it. Celestine, 266 F.3d at 357. Contrary to Roy’'s conten-
tions, the fact that she has a paral egal certificate does not nake
her “clearly better qualified” than the candi date(s) who had no
certification because certification was not an excl usi ve educati on
requi renent. Rat her, an applicant had to possess a college
education or a paralegal certificate. Even if specialized
paral egal certification was a requirenent, the white hiree with
whom Roy takes greatest issue was enployed as a paralega
specialist at the tine she was hired and had significant relevant
prior work experience. The other hirees had simlarly extensive
| egal enpl oynent backgrounds. Roy’s certification and one-year
trainee experience at a lawfirmpale in conparison and fail under

the “clearly better qualified’” standard.

bot h standards bel ow. Therefore, we address those sane standards here, and Roy
| oses on both counts.



Finally, Roy simlarly fails on her “pattern and practice
of discrimnation” claimas it is inapplicable to her individua

claimof racial discrimnation. See Celestine, 266 F. 3d at 355-356

(hol ding that an individual failure-to-pronote race-based claimis

properly analyzed under the MDonnell Douglas burden-shifting

framewor k at sunmary judgnent stage because “pattern and practice”
clains are unavail abl e outside of a class action).

For these reasons, we AFFIRMthe district court’s summary
j udgnent grant in favor of the USDA

AFFI RVED.



