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Plaintiff-Appellant Joseph Howard Kennerson brought this
action against his fornmer supervisor, Billy GQuidry, and his forner
enpl oyer, St. Martin Parish (collectively, “Appellees”), alleging
that his firing was the product of race discrimnation and

retaliation in violation of Title VII of the Cvil R ghts Act of

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



1964. 2 The district court found that Kennerson failed to rebut
Appel l ees’ legitimate non-discrimnatory reason for term nating his
enpl oynent and granted summary judgnent in Appellees’ favor. After
reviewing the record and the parties’ argunents, we affirm the
district court.
| . Backgr ound

Kennerson, an African-Anerican, was hired by St. Martin Pari sh
School Board in May of 1996, upon the recommendations of the
superintendent and Billy Gui dry, Kennerson’s soon-to-be supervi sor.
Kennerson’s new position was as the St. Martin Parish school system
Seni or Conputer Progranmer.

When Kennerson took the St. Martin Parish job, he knew that he
was not famliar with the conputer systens or prograns used by the
pari sh school system Bet ween 1997 and 2002, Appellees grew
increasingly dissatisfied with Kennerson’s perfornmance. Despite
Appel | ees’ provision of several formal opportunities for Kennerson
to renmedy his deficiencies, Kennerson was termnated in July of
2002. A person outside Kennerson’s protected class was hired to
fill the St. Martin Parish School Board Seni or Conputer Programmer
posi tion.

Prior to his termnation, and during the several attenpts at
remedi ati on, Kennerson filed two conpl aints of race di scrimnation

and retalitation with the Equal Enploynent Qpportunity Comm ssion

242 U.S.C. § 2000(e).



(“EEQCC"). After Kennerson was term nated, and after he received
his right to sue letter, he tinely filed this suit in district
court.

Upon notion by Appellees, the district court granted summary
j udgnent agai nst Kennerson on both his Title VII discrimnation and
retaliation clains. Kennerson tinely appeals.
1. Standard of Review

This court reviews a grant of sunmmary judgnent de novo, and
applies the sane standard as the district court.® District courts
properly grant summary judgnent if, viewng the facts in the |ight
nost favorable to the nonnovant, the novant shows that there is no
genui ne issue of material fact and that the novant is entitled to
judgment as a matter of law 4
I11. Analysis and Concl usi ons

Like the district court, we assune for the purposes of this
appeal that Kennerson has established both of his prima facie
clains of Title VII race discrimnation and retaliation arising
fromhis termnation. Also |like the district court, we conclude
t hat Kennerson has failed to rebut the Appellees’ contention that

his termnation was the result of a legitimte non-discrimnatory

STravelers Cas. & Sur. Co. of Am v. Baptist Health Sys., 313
F.3d 295, 297 (5th Gr. 2002) (citing Potomac Ins. Co. v. Jayhawk

Med. Acceptance Corp., 198 F.3d 548, 550 (5th Gr. 2000)).

‘“FeEp. R Qv. P. 56(c).



reason, viz., Appel | ees’ di ssatisfaction wth Kennerson's

per f or mance. Under the MDonnell-Douglass® burden shifting

paradigmfor Title VIl discrimnation and retaliation clains,®this
failure entitles Appellees to sunmary judgnment.’

First, there is no question that Appellees have articul ated
their legitimte non-discrimnatory reason for the termnation wth
sufficient clarity to afford Kennerson a realistic opportunity to
show that the reason was pretextual.® Second, Kennerson does not
present any summary judgnent evidence to dispute the Appellees
| egitimate non-discrimnatory reason for his termnation. H's own
deposition and affidavit testinony concedes that he had difficulty
performng his job and that several of his co-workers were rather
di sappointed with his performnce. More inportantly, Kennerson
does not point to any record evidence showng a non-African-
American was treated differently by Appellees under any
substantially simlar circunstance.

Utimtely, Kennerson only offers a subjective belief that his

termnation was notivated by race discrimnation and retaliation

5411 U.S. 792 (1973).

®Byers v. Dallas Mrning News, Inc., 209 F.3d 419, 427 (5th
Cr. 2000) (“As this Court has held, the MDonnell Douglas test
applied to Title VII disparate treatnent cases is also applicable
to Title VII unlawful retaliation cases.”).

‘McDonnel | Douqglas Corp. v. Green, 411 U. S. at 802-03.

8Burdine v. Tex. Dep’'t of Cmty. Affairs, 450 U.S. 248, 255-56,
67 L. Ed. 2d 207, 101 S. C. 1089 (1981).

4



because his problens allegedly began after he “clashed” wth a
whi te co-worker and he was fired after he filed conplaints wwth the
EECC. Not only is a Title VIl enploynent discrimnation or
retaliation plaintiff’s subjective belief an insufficient defense
to a sutmary judgnent notion,®in this case, that subjective belief
is refuted by the undisputed record evidence showing that: (1)
performance deficiencies were being docunented by Kennerson’'s
supervi sor two years before Kennerson’s clash and well before he
filed his first EEOC conplaint; (2) the pre-clash, and pre-EECC
conpl ai nt performance deficiencies are of the sane variety as those
deficienci es docunented post-clash and post-EEQCC conplaint; and,
(3) there was no marked increase in the docunented deficiencies
followng the clash or the filing of the EECC conpl ai nts.
Kennerson does not argue that Appellees’ summary judgnent
evidence regarding their legitimte non-discrimnatory reason was
manuf act ured, post-hoc, in order to justify firing him?¥? Moreover,

t hough Kennerson contends that his performance had in fact

°Douglass v. United Servs. Auto. Ass’'n, 79 F.3d 1415, 1429
(5th Gr. 1996) (explaining that *“conclusory allegations,
specul ation, and unsubstantiated assertions are inadequate to
sati sfy the nonnovant’s burden” at the sunmary-j udgnment stage of an
enpl oynent -di scri m nati on case).

1°Cf., Evans v. Houston, 246 F.3d 344, 355-56 (5th Cr.
2001) (finding |l ack of certain docunentation and suspicious timng
on ot her docunentation along with a plaintiff’s allegations that
the docunents were back-dated to support a term nation decision
created a genuine issue of material fact as to whether enployer’s
| egitimate non-di scrimnatory reason was pretext).




i nproved, and that Guidry and the School Board incorrectly believed
he was underperformng, “even an incorrect belief that an
enpl oyee’ s performance i s i nadequate constitutes alegitinmte, non-
discrimnatory reason [and] . . . a dispute in the evidence
concerning [the enployee’ s] job performance does not provide a
sufficient basis for a reasonable factfinder to infer that [the
enpl oyer’s] proffered justification is unworthy of credence.”!

Therefore, because Kennerson offers no sunmmary judgnent
evi dence to substantiate his subjective belief that his term nation
was due to discrimnatory aninus or retaliation, he is unable to
rai se a genui ne i ssue of material fact as to whether the Appell ees’
proffered legitimate non-discrimnatory reason for the term nation
deci sion was pretext. Accordingly, summary judgnent for the

Appel l ees is warranted and the district court is AFFI RVED

HUittle v. Republic Refining Co., 924 F.2d 93, 97 (5th Cr.
1991).




