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PER CURI AM *

Pedro Rodriguez-Mntes, federal prisoner #11418-035, seeks a
certificate of appealability (“COA’) to appeal the district
court’s denial of his 28 U S.C. § 2255 notion in which he sought
to challenge his guilty-plea conviction for conspiracy to possess
wWth the intent to distribute marijuana. To obtain a COA an
appl i cant nmust nmake a substantial showi ng of the denial of a
constitutional right. See 28 U S.C 8§ 2253(c)(2). This requires

the applicant to denonstrate that reasonable jurists would find

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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the district court’s assessment of the constitutional clains

debat able or wong. Slack v. MDaniel, 529 U S. 473, 484 (2000).

Rodri guez- Montes argues that counsel was ineffective at
sentencing in failing to seek a two-1evel “safety-valve”
reduction, pursuant to U. S.S.G 8§ 5Cl1.2. The safety-valve
provision is an exception to the general rule under the
sentencing guidelines that, if the statutory m ni num sentence is
greater than the maxi num gui deline range, the statutory m ni num
sentence nust be the guideline sentence. See U S S G
8§ 5GL. 1(b). The safety valve provides that, for convictions of
certain drug offenses, the “court shall inpose a sentence in
accordance with the applicable guidelines without regard to any
statutory m ni num sentence” if the defendant neets certain

requirenents. See U S.S.G 8§ 5Cl.2(a)(1)-(5); United States v.

Rodri guez, 60 F.3d 193, 194-95 (5th Cr. 1995). The first of
these criteria is not having nore than one crimnal history
point. See U S S.G § 5Cl.2(a)(1).

The record reflects that Rodriguez-Mntes’s 1990 guilty-plea
conviction for theft of property was incorrectly assessed one
crimnal history point under U S.S.G § 4Al.1(c). Rodriguez-
Montes did not serve any period of inprisonnment, and the sentence
was i nmposed nore than 10 years prior to the comencenent of the
instant offense. See U S.S.G § 4Al1.1, comment. (n.3); US. S G
8 4A1.2(e)(2). As Rodriguez-Mntes had only one crimnal history

poi nt and apparently otherwi se qualified for the safety-val ve
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reduction, Rodriguez has shown that counsel was ineffective for
failing to nove for such a reduction. Accordingly, Rodriguez-
Mont es has shown that reasonable jurists would dispute the
correctness of the district court’s denial of his 28 U S. C

§ 2255 notion. We CGRANT COA, VACATE the judgnent of the district
court, and REMAND the case to the district court for further

pr oceedi ngs.

COA GRANTED; JUDGVENT VACATED AND CASE REMANDED.



