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PER CURIAM:"™

On March 30, 1999, at approximately 3:00 am., Ginger Cross was driving in her car,

"District Judge of the Eastern District of Louisiana, sitting by designation.

" Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not be
published and is not precedent except under the limited circumstances set forthin5THCIR. R. 47.5.4.



delivering newspapers onapublic road in Alexandria, Louisiana.* Theroad islocated on the grounds
of acivilian airport and located near the U. S. Army Joint Readiness Training Center’ s Intermediate
Staging Base (“1SB”). Four soldiers stopped Cross because they mistakenly thought that she was
aparticipant inamilitary training exercise. The soldiersordered Cross out of the car, but she refused,
instead providing thesoldierswith her driverslicense. After ashort period of questioning, thesoldiers
determined Cross was not part of the training exercise and released her.?

After filing an administrative complaint with the Army, Cross and her husband, individually
and on behalf of their minor children, filed suit against the United States on August 6, 2001. Cross
put forth a clam for deprivation of her civil rights pursuant to 42 U.S.C. § 1983; a claim for
deprivation of her state and federal constitutional rights to substantive and procedural due process;
and clams of negligence and intentional tort, including claims for intentional infliction of emotional
distress (“11ED"), fase imprisonment, and assault. She sought damages including punitive damages
and prejudgment interest.

The district court dismissed al clams except for fase imprisonment, assault, 11ED, and
negligence. After amending its answer to include the defense of the discretionary function exception
to the Federal Tort Clams Act (“FTCA”), 28 U.S.C. § 2680(a), the government filed a motion to
dismissfor lack of subject matter jurisdiction pursuant to FED. R. Civ. P. 12(b)(1). It argued that the

FTCA’slaw enforcement proviso, 28 U.S.C. § 2680(h), which abrogates sovereign immunity, was

The partiesgive different, but not inconsistent, reports of when the relevant events occurred.
Cross claimsit was “at about 3:00 am.,” while the government states that it was “sometime after
1:30 am.”

2 Cross claims she was detained for fifteen to twenty minutes. The government claims the
incident lasted between five and ten minutes.



inapplicable because the soldiers were operating in an “area security” or “combat” function and not

an investigative or law enforcement capacity. The government also argued that any remaining
negligence clams were barred by sovereign immunity because the claims arose out of alleged

intentional torts of assault and battery. Findly, in the alternative, it argued that the military officids
who ordered the soldiers to conduct the training exercise outside of the ISB were exercising a
discretionary function and that, therefore, the clams were barred by sovereign immunity. 28 U.S.C.

8§ 2680(a).

The district court held that it lacked subject matter jurisdiction to hear Cross's claims. It
found that the soldiers were not acting in alaw enforcement capacity, and that the law enforcement
proviso to the FTCA was inapplicable to the clamsfor intentional torts. It concluded that it had no
jurisdiction over the false imprisonment or assault claims. The district court also ruled that because
the l1ED and negligence claims arose out of the arrest and falseimprisonment intentional tort claims,
they also were barred by sovereign immunity. The court held in the alternative that it was without
subject matter jurisdiction to hear any of the claims pursuant to the discretionary function exception
because the Army had thediscretionto order the soldiersoutside of the | SB during amilitary exercise
and that this decision implicated policy considerations. The district court dismissed Cross's clams
with prgjudice for lack of jurisdiction.

Cross moved for reconsideration and relief from judgment pursuant to FED. R. Civ. P. 59 and
60. Thedistrict court denied the motion on July 15, 2004. Cross timely appealed.

DISCUSSION

A. Standard of Review



We review the district court’ s dismissal for lack of subject matter jurisdiction under FED. R.
Civ.P.12(b)(1) denovo, under the same standard used by thedistrict court. Truman v. United States,
26 F.3d 592, 593 (5th Cir. 1994); Benton v. United States, 960 F.2d 19, 21 (5th Cir. 1992). “[W]e
accept the well-pleaded alegationsin the complaint astrue, and we construe those alegationsinthe
light most favorable to the plaintiff.” Truman, 26 F.3d at 594.

B. Sovereign Immunity

The United States has sovereign immunity from suit except when it waives thisimmunity by
consent. United Satesv. Sherwood, 312 U.S. 584, 586 (1941). The FTCA provides consent for suit
againgt the United States “for injury or loss of property, or personal injury or death caused by the
negligent or wrongful act or omission of any employee of the Government while acting within the
scope of his office or employment.” 28 U.S.C. § 1346(b)(1).

Several exceptions limit the waiver of immunity under the FTCA. The exception applicable
in this case, the intentional tort exception, provides that the FTCA does not apply to “[alny claim
arisng out of assault, battery, fase imprisonment, fase arrest, maicious prosecution, abuse of
process, libdl, dander, misrepresentation, deceit, or interference with contract rights.” 28 U.S.C. §
2680(h).

United Satesv. Shearer held that a plaintiff cannot avoid the reach of § 2680(h) by framing
acomplaint interms of atort not covered by the exception when the underlying government conduct
is covered by the exception. 473 U.S. 52, 55 (1985) (holding that the federal courts have no
jurisdiction to hear a claim for negligent supervision of a government employee who committed
battery). While this holding did not garner majority support in Shearer, it has been consistently

applied in thiscircuit. See Garcia v. United Sates, 776 F.2d 116, 118 (5th Cir. 1985) (holding that



the federal courts have no jurisdiction to hear a claim for negligent supervision of a government
employee who committed sexual assault); Truman, 26 F.3d at 593 (5th Cir. 1994) (holding that
federal co urts have jurisdiction where the claim did not derive from conduct specifically excluded
from the reach of the FTCA by § 2680(h)). “ Section 2680(h) does not merely bar clamsfor assault
or battery; in sweeping languageit excludesany clamarising out of assault or battery.” Shearer, 473
U.S. a 55. Therefore, clams that stem from an assault or battery committed by a government
employee are banned under § 2680(h). 1d. See also Sheridan v. United Sates, 487 U.S. 392, 400-01
(1988) (holding that the exception only applies to claims “arising out of” assaults committed by
government employeeswithin the scope of their employment and doesnot apply wherethe underlying
conduct was committed by civilians or off-duty government employees).

“To determine whether a claim is one ‘arising out of’ any of [the torts enumerated in §
2680(h)], we focus on the conduct upon which the plaintiff’s claim is based.” Truman, 26 F.3d at
594. If the conduct alleged by Cross“arisesout of” the assault or battery of agovernment employee,
the federa courts have no jurisdiction to hear her claims. Id. Cross asserts clams for fase
imprisonment, assault, I1ED, and negligence. The false imprisonment and assault claims are clearly
excluded from the FTCA. Therefore, we need only consider the IIED and negligence claims.

Cross argues that the commanding officers negligent failure to notify the soldiers that
civilianswould be present during their training exerciseis an alegation separate from the alegations
of assault. However, no recasting of Cross's claim can alter the fact that the assault was the
immediate cause of Cross's clam. See Shearer, 473 U.S. at 54 (declining to find jurisdiction for a
clam that the Army was negligent because it failed to warn other soldiers that a dangerous soldier

was a large). The negligence claim “arises out of” assault and, therefore, the United States has not



waived its sovereignimmunity with respect to this claim and this court has no jurisdiction to hear this
claim.

In addition, Cross' sIIED “arisesout of” the alleged assault. Asnoted in Truman, “[a] clam
for the tort of assault is stated if (1) a person acts intending to cause an imminent apprehension in
another person of harmful or offensive contact, and (2) the other person is thereby put in such
imminent apprehension.” 26 F.3d at 596 (citing RESTATEMENT (SECOND) OF TORTS § 21). In this
case, Cross semotional distress derivesfrom imminent apprehension of harmful or offensive contact
and, therefore, her claim derives from the underlying assault. Cf. id. (holding that jurisdiction exists
where the underlying conduct is sexua harassment because the harassment did not lead to the
imminent apprehension of harmful or offensive contact). Therefore, the United States aso has not
waived its sovereign immunity with respect to Cross's IIED claim.

C. Law Enforcement Proviso

The intentiona tort exception to the FTCA contains a law enforcement proviso, which
providesthat sovereign immunity iswaived for “ actsor omissionsof investigativeor law enforcement
officers of the United States Government.” 28 U.S.C. § 2680(h). The term “investigative or law
enforcement officer” is defined as “any officer of the United States who is empowered by law to
execute searches, to seize evidence, or to make arrests for violations of Federal law.” |d.

Crossarguesthat because the soldierswere acting in alaw enforcement capacity this proviso
applies and, therefore, the district court had jurisdiction over her clam. The soldiersinvolved in the
incident were members of the military police, and possessed the power to enforce law and order on
themilitary base. However, when the soldiers stopped Cross during their training exercise, they were

not acting in alaw enforcement capacity. When not acting as law enforcement, the soldiers are not



considered aslaw enforcement officersfor the purposes of the FTCA. See Employersins. of Wausau
v. United States, 815 F. Supp. 255, 259 (N.D. Ill. 1993) (“[T]he fair reading of Section 2680(h)
proviso isthat even if the FTCA action for such intentional tortsis not based on an actual search or
seizure of evidence or arrest, it must at minimum charge the government with wrongdoing based on
‘acts or omissions of investigative or law enforcement officers while they are engaged in
investigative or law enforcement activities.”). Rather, they were involved in atraining exercise in
which they were securing the | SB from notional terrorists. Asoutlined in an affidavit from Sergeant
First Class Daniel Burton, this “area security” function is not unique to the military police and is
performed by other military unitsaswell. Therefore, although the soldierswould be considered “law
enforcement officers’ when acting in an investigative capacity on base, at the moment they stopped
Cross, they were acting in a security capacity. Because security is a combat and not investigative
function, at the time Cross was stopped the soldiers were not acting as law enforcement officers
under 8§ 2680(h) and the law enforcement exception does not apply.

Because, under the FTCA, there is no waiver of sovereign immunity, we need not consider
whether conducting the training exercises on the outskirts of the ISB was an exercise of a
discretionary function.

C. Motion for Reconsideration

Following the district court’ sjudgment, Crossfiled amotion for anew trial, reconsideration
or relief fromjudgment pursuant to FED. R. Civ. P.59 and 60. In particul ar, she challenged thedistrict
court’ srefusal to consider her supplemental complaint. The supplemental complaint wastimelyfiled,
but deficient in that Crossfailed to declare that the United States had no objectionto it in her cover

letter. She was instructed to file a corrected letter within ten days. However, before the ten days



elapsed and Cross filed a corrected cover letter, the district court ruled that it lacked subject matter
jurisdiction over the case. In the district court ruling denying Cross's motion for reconsideration, it
notesthat the court never expressy granted Crossleaveto file a supplemental complaint. Inaddition,
Cross was aware that a summary judgment motion was pending before the court and once the
deadline for the summary judgment briefs had passed, a decision could be rendered at any time.

Motionsfor reconsideration“ aredirected to the sound discretion of thedistrict court, and the
district court’sdenial of relief will be set aside on appeal only for an abuse of discretion.” Crutcher
v. Aetna LifeIns. Co., 746 F.2d 1076, 1082 (5th Cir. 1984). The district court’s denial of relief will
be set aside on appeal only for an abuse of discretion. |d. Among the factorsto consider are whether
the movant had a fair opportunity to present his claim. See id. (delineating the factors that should
informadistrict court’ sconsideration of amotionfor reconsideration) (citing United Satesv. Gould,
301 F.2d 353, 355-56 (5th Cir. 1962)). Cross had ample opportunity to present her clam and,
because the merits of her motion do not outweigh theinterest in the findity of judgments, we affirm
the district court’s denial of her motion. Seeid.

CONCLUSION

Becausethedistrict court properly found that it |acked subject jurisdiction over Cross sclam

and because the district court properly denied Cross's motion for reconsideration, we AFFIRM the

judgment of the district court.



