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TAMW PHI LI BERT; RUDOLPH PHI LI BERT,
Plaintiffs-Appell ants,

ver sus

ETHI CON, INC., A Subsidiary of
Johnson & Johnson: ET AL,
Def endant s,

ETHI CON, INC., A Subsidiary of
Johnson & Johnson,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

( )
Before JOLLY, H G3E NBOTHAM and JONES, Circuit Judges.

PER CURI AM *

W granted |eave to appeal the district court’s denial of
Philibert’s nmotion for voluntary dismssal filed under Rule
41(a)(2), Fed. R Cv. P. The district court denied the notion,
concluding that dism ssal would subject Ethicon to clear |egal

prejudice. As the district court put it, “The question i s whether

Pursuant to 5" QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5" CR R 47.5. 4.



there is any legal prejudice with regard to noving it to Florida.”
The district court explained that suit had been filed in Florida
agai nst the sane defendant, as well as another defendant who was
Fl ori da based, giving rise to choice of |awissues should he order
the case transferred to Florida.

Subsequent to our grant of |eave to appeal, the district court
in Florida transferred the litigation pending there to the court
bel ow in Louisiana. W are persuaded to vacate our grant of |eave
to appeal in that these subsequent events have fundanentally
changed the issues before the district court and on appeal.

The | eave to appeal is VACATED, and the case is REMANDED to

the district court for further proceedings.



