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PER CURI AM *

In this Title VII sane-sex harassnent action, plaintiff-
appel I ant Thomas Kreaner appeals the district court’s grant of
summary judgnent in favor of Tetra Applied Technol ogi es,
Kreanmer’s former enployer. For the reasons stated bel ow, we

AFFI RM

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



| . FACTUAL AND PROCEDURAL BACKGROUND

From Decenber 2001 to May 2002, Thomas Kreanmer worked for
Tetra Applied Technol ogies (“Tetra”) as a deckhand on a tugboat
named the Bacchus. Each tugboat in Tetra s fleet had two-nenber
crews consisting of a captain and a deckhand. The tugboats were
assigned to various oil rigs located twenty mles fromland, and
their crews worked and sl ept on the boats in fourteen-day
hitches. Wen disciplinary issues with Tetra enpl oyees arose,
each captain had the authority to discipline his own boat’s
deckhand, but a captain could not discipline a deckhand from
anot her boat. Tetra s tool pusher oversaw Tetra' s operations on
the rig itself and had the authority to reconmmend disciplinary
measures. Tetra also enployed a human resources nmanager, Sid
Fal gout, who handl ed staff disciplinary problens.

Kreanmer alleges that during his enploynent with Tetra,
Carroll Carrere, a deckhand from another Tetra boat assigned to
t he sanme Chevron-Texaco oil rig as the Bacchus, sexually harassed
hi m over a six-day period in May 2002. Kreaner regarded Carrere
as a “loud-nouth” type, known to engage in excessive horsepl ay,
argue, and use foul |anguage with his co-wrkers. Tetra, on the
ot her hand, believed Carrere to be a conpetent enployee who
sonetines participated in an above-average | evel of roughhousing.
Prior to May 2002, Fal gout had never received a conplaint that

Carrere had behaved in a sexually offensive manner toward any of



his co-workers.?

Kreanmer asserts that the all eged sexual harassnment began on
May 9, 2002, when Carrere approached Kreaner fromthe side and
gr abbed hi m between the Il egs. Although no one was present to
W tness the incident, Kreanmer reported the occurrence to the
captain of the Bacchus, Darrell Naquin, who said that he would
informthe rig s tool pusher and Carrere’s captain, Wayne Lanbas.
Carrere allegedly grabbed Kreaner in a simlar manner three nore
tinmes on that day, at one point telling Kreaner that he “would
li ke to conpare packages.” Later that day, Naquin and Lanbas sat
down with Carrere and instructed himto stop annoyi ng Kreaner.
That ni ght, Kreanmer began docunenting these incidents in a
not ebook where he continued to record simlar interactions with
Carrere that occurred over the next few days.

Kreanmer alleges that Carrere continued his harassing
behavi or throughout that week, directing offensive gestures and
whi stl es at himwhen they cane into contact. On May 10, Carrere
al | egedl y approached Kreaner fromthe front and agai n grabbed him
between the legs. In response to Kreaner’s conplaint, Naquin
agai n spoke wth Lanbas and asked himto instruct Carrere to stop

bot hering Kreaner. Kreaner also alleges that on May 11, while he

! Tetra had previously received conplaints regarding
Carrere’s excessive horseplay, although nothing in the record
i ndi cates that his behavior was sexual in nature. In one
instance, Carrere received a witten warning for throw ng eggs at
a co-worker. In another instance, a cook had conpl ai ned that
Carrere snuck up behind himand grabbed himon the sides.
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was attenpting to tie up the Bacchus to Carrere’s boat at the end
of his shift, Carrere twice threw the rope off the bit. Kreaner
reported this incident to Naquin, who spoke with Carrere
personal ly and again reported Carrere’ s behavior to Lanbas.

Next, on May 12, Carrere allegedly snuck up behind Kreaner and
yet agai n grabbed himbetween the | egs. Kreaner again reported
the incident to Naquin, and Lanbas once nore warned Carrere to
stay away from Kreaner and refrain fromengaging in this type of
conduct. On May 13, Carrere again disrupted Kreaner’s attenpt to
tie up the boats. |In response to Kreaner’s protests, Carrere
blew a kiss in Kreanmer’s direction. Kreaner also clains that one
nmorni ng during the week in question, he awke to find Carrere
standing in his sleeping quarters, staring at him Carrere did
not say anything to Kreanmer, did not touch him and did not try
to get into his bed. Wen Kreaner yelled at himto “get the hel

out,” Carrere left w thout speaking. Kreaner subsequently
reported this incident to Naquin.

Despite Naquin’s and Lanbas’s warnings to | eave Kreaner
al one, Carrere’s behavior allegedly escalated on May 14. That
nmorni ng, Carrere grabbed Kreaner once, and Kreaner told himto
stop. Later that day, Carrere again threw the rope off the bit
as Kreaner attenpted to tie the boats together. Kreaner al so
alleges that, at the end of that night’s shift, Carrere attenpted
to put a hot lighter between Kreaner’s |egs and then burned

Kreamer’s wist with the lighter during a neeting in the galley
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of the Bacchus. Both Naquin and Lanbas were present for the

i ncident, as was Del Deshotel, the Chevron-Texaco representative
on the rig. Kreaner asserts that imediately after this
incident, he said to Deshotel, “This is the kind of shit I'm
tired of” and wal ked out of the galley. Later that night,
Naqui n, Lanbas, and Deshotel each checked on Kreaner and assured
himthat Carrere would be renoved fromthe rig the next day.

By the next day, May 15, Naquin had spoken with Tetra’'s tool
pusher about Carrere’s behavior, and Carrere had received orders
fromTetra' s shore personnel to |leave the rig and return to the
dock without conpleting his hitch. That norning before he left,
Carrere approached Kreaner in the engine room of the Bacchus and
grabbed him from behind as Kreaner was bendi ng over the engines.
According to Kreaner, Carrere then told himthat he “would Iike
to f--- that piece of ass.” Kreaner reported this incident to
Naquin, who told himthat Carrere was | eaving that day. After
Carrere left, Kreamer did not encounter him again throughout the
remai nder of his hitch, although he clains that he was exposed to
taunting and enbarrassi ng comments about Carrere from other crew
menbers. Falgout, Tetra's human resources nmanager, formally
disciplined Carrere upon Carrere’s return to shore.

Upon the conpletion of his hitch, Kreamer conplained to
Fal gout in person about Carrere. Specifically, Kreaner contended
that Tetra should have fired Carrere for his conduct rather than
giving hima warning and transferring himmd-hitch. Fal gout
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expl ai ned that he had al ready spoken with Carrere about his
behavi or. Fal gout also reviewed Kreaner’s notes with him and
suggested that he add nore details to clarify what had occurred
during each encounter with Carrere. Neither Kreaner nor Fal gout
ever used the term “sexual harassnment” while the incidents were
occurring or afterward when they nmet to discuss Kreaner’s
conplaints. Likew se, Kreaner’s notes do not explicitly reflect
that Kreanmer interpreted Carrere’s conduct to have been sexual in
nat ure.

Soon after his neeting with Fal gout, Kreaner suffered an
injury that prevented himfromreturning to work for Tetra until
August 13, 2002. On that day, Kreanmer saw Carrere for the final
time when Carrere’s tugboat passed the Bacchus, and Carrere
whistled at Kreaner. The day after Kreaner returned to work on
the Bacchus, Tetra sold its operations to Henry's Marine; thus,
August 13 marked Kreaner’s final day as a Tetra enpl oyee.

Kreanmer filed a lawsuit in the United States District Court
for the Eastern District of Louisiana, claimng that he was
subjected to a hostile work environnent based on sexual
harassnent in violation of Title VII of the Gvil R ghts Act of
1964. The district court granted Tetra’s notion for summary
judgnent, holding that Kreaner failed to prove (1) that the
harassnment was based on sex, and (2) that Tetra failed to take

pronpt renedial action. Kreaner v. Henry's Marine, No. 03-3139

(E.D. La. Cct. 7, 2004). This appeal foll owed.
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[ 1. DI SCUSSI ON
A. Standard of Revi ew

We review a grant of summary judgnent de novo, applying the

sane standard that the district court applied. Chaplin v.

NationsCredit Corp., 307 F.3d 368, 371 (5th GCr. 2002). Summary

judgnent is appropriate where the noving party establishes that
“there is no genuine issue as to any material fact and that [it]
is entitled to a judgnent as a matter of law” Feb. R Qv. P.
56(c). The party noving for summary judgnent “bears the burden
of identifying those portions of the record it believes
denonstrate the absence of an issue of material fact.” Lincoln

Gen. Ins. Co. v. Reyna, 401 F.3d 347, 349 (5th Gr. 2005). The

burden then shifts to the non-noving party to “show the existence
of a genuine fact issue for trial.” 1d. W view the evidence
and all reasonable inferences fromthe evidence in the |ight nobst
favorable to the non-noving party. [|d. at 350.

B. Anal ysis

Title VII of the Cvil R ghts Act of 1964 prohibits
wor kpl ace di scrimnation, including discrimnation based on sex.
42 U.S.C. § 2000e-2(a)(1) (2000). To establish a prima facie
case for a hostile work environnment claimbased on sexual
harassnment, a plaintiff nmust prove that: (1) he belongs to a
class protected under the statute; (2) he was subject to

unwel cone sexual harassnent; (3) the harassnent was based on sex;



(4) the harassnent affected a term condition, or privilege of
enpl oynent; and (5) the enpl oyer knew or shoul d have known of the
harassnment and failed to take pronpt renedial action. DeAngelis

v. El Paso Mun. Police Oficers Ass’n, 51 F.3d 591, 593 (5th Cr

1995); Jones v. Flagship Int’l, 793 F.2d 714, 719 (5th G

1986). Based on our review of the undisputed factual record, we
hold that Tetra took pronpt renedial action as a matter of |aw
and affirmthe district court’s grant of summary judgnent.?

To constitute “pronpt renedial action,” an enployer’s
response to a harassnent conplaint nust be “reasonably

cal cul ated” to end the harassnent. Ski dnore v. Precision

Printing & Packaging, 188 F.3d 606, 615 (5th Cr. 1999). To be

reasonably cal cul ated to end the harassnent, an enpl oyer’s

actions need not end the harassnent instantly. See Dornhecker v.

Mal i bu Gand Prix Corp., 828 F.2d 307, 309 (5th Cr. 1987)

(“Since the demse of . . . dueling, society seldom has provided
i nst ant aneous redress for dishonorable conduct.”); see also

| ndest v. Freenman Decorating, Inc., 164 F.3d 258, 262-63 (5th

Cir. 1999) (holding that enployer took pronpt renedial action
when it suspended harasser one nonth after the incident
occurred). Likew se, an enployer need not inpose the nost severe

puni shment to conply with Title VII. Landgraf v. USI Film

2 Because we hold that Tetra took pronpt renedial action as
a mtter of |aw, we need not address whether Carrere’s conduct
constituted harassment based on sex.
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Prods., 968 F.2d 427, 430 (5th Gr. 1992); see also Skidnore, 188

F.3d at 615-16 (holding that the enpl oyer took pronpt renedi al
action when it transferred the harasser to a different shift
rather than firing him; Indest, 164 F.3d at 262-63 (hol ding that
a one-nonth suspension constituted pronpt renedial action).

| nstead, determ ning what is reasonably calculated to end the
harassnment is a highly contextual inquiry:

What is appropriate renedial action wll necessarily
depend on the particular facts of the case--the
severity and persistence of the harassnent, and the

ef fectiveness of any initial renedial steps. . . .

[ Not every response by an enployer will be sufficient
to discharge its |legal duty. Rather, the enployer may
be |iable despite having taken renedial steps if the
plaintiff can establish that the enpl oyer’s response
was not “reasonably calculated” to halt the harassnent.

Skidnore, 188 F.3d at 615-16 (quoting Waltnman v. Int’'|l Paper Co.,

875 F.2d 468, 479 (5th Gr. 1989)). Accordingly, we assess the
enpl oyer’s renedy proportionately to the seriousness of the
offense and in light of “the conpany’s |lines of conmmand,

organi zational format[,] and i medi ate busi ness denmands.”

Dor nhecker, 828 F.2d at 309.

In this case, Tetra' s response was reasonably calculated to
end the harassnent given the duration and severity of the
harassnment. The undi sputed facts reflect that the harassnent
| asted a total of six days, and that Carrere never physically

harassed Kreaner again after Tetra transferred Carrere on My



15.% See Skidnore, 188 F.3d at 615-16 (hol ding that the enpl oyer

t ook pronpt renedial action when it adnoni shed the harasser and
transferred the plaintiff to a new shift, termnating the hostile
wor k environnent). Because Kreanmer and Carrere did not work on
the sanme boat, they cane into contact only sporadically over that
si x-day period; thus, the harassnent was not continuous but
rather a series of isolated incidents. See Indest, 164 F. 3d at
262-63 (holding that the enployer’s response was appropriate when
it disciplined the harasser and separated himfromthe plaintiff
after four reported incidents of harassnment during a business
trip). Moreover, nost of Carrere’ s behavior was bullying rather
t han sexual in nature, a fact reflected in Kreaner’s own notes
and cont enporaneous accounts of the incidents to his superiors.
Even t hough Kreaner never specifically conplai ned of sexual
harassnent, Tetra put an end to the behavior in | ess than a week.

See Carnon v. Lubrizol Corp., 17 F.3d 791, 794-95 (5th Cr. 1994)

(hol ding that the enpl oyer took pronpt renedial action when the

®The single whistling incident of August 13 is not
sufficient proof that Tetra s actions were not reasonably
calculated to end the harassnent. Tetra had taken action to
separate Kreaner and Carrere, and the physical harassnent did in
fact stop altogether after May 15. That Kreaner’s and Carrere’s
tugboats, no | onger assigned to the sane oil rig, would have
passed each other on the ocean at the sane tine three nonths
|ater was nerely a fortuitous occurrence that Tetra could not
have prevented short of firing Carrere, which it was not legally
obligated to do. See Landgraf, 968 F.2d at 430 (noting that
“Title VII does not require that an enpl oyer use the nobst serious
sanction available to punish an offender”).
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enpl oyer disciplined the alleged harasser wthin three days of
the plaintiff’s initial conplaint even though the enpl oyer’s
i nvestigation reveal ed that horseplay, not sexual harassnent, had
occurred).

Li kewi se, Tetra’s response was consistent with Title VI
given the Tetra chain of command and the realities of conducting

business on an oil rig twenty mles fromland. See Waymre V.

Harris County, 86 F.3d 424, 429 (5th Gr. 1996) (taking into

account the enployer’s “lines of command and organi zati onal
format” in determning that a three-nonth investigation into a
harassnent claimwas pronpt renmedial action). Fromthe very
first day that Kreanmer conplained, May 9, Tetra personnel took
action to end the harassnent. In response to Kreaner’s
conplaints, Tetra' s on-site supervisors (the tugboat captains and
the rig’'s tool pusher) gave Carrere a series of warnings to | eave
Kreanmer al one, consistent with Tetra s chain of command and
disciplinary policy. On May 14, when it becane apparent that

t hese warnings were not effective, the on-site supervisors
contacted Tetra' s shore personnel, who transferred Carrere the
next day even though Carrere was in the mddle of a two-week

hitch. Conpare Dornhecker, 828 F.2d at 309 (holding that the

enpl oyer took pronpt renedial action when it assured the
plaintiff, who was harassed on a business trip, that she would no
| onger have to work with the harasser after the business trip
ended) .
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Kreanmer has presented no evidence establishing any issue of
material fact that contradicts the above findings. His bald
contentions that Tetra's response did not constitute pronpt
remedi al action because the harassnent did not end
i nst ant aneously and because Tetra chose to discipline and
transfer Carrere rather than fire himare insufficient to survive
summary judgnent. See id.

I11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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