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PER CURIAM:"

Catherine Allen and sixteen othersappeal fromthedistrict court’ sgrant of summary judgment

to John Potter, Postmaster General, pursuant to Fed. R. Civ. P. 56 on their Title VII hostile work

"Pursuant to 5th Cir. R. 47.5, the Court has determined that this opinion should not be
published and is not precedent except under the limited circumstances set forthin 5th Cir. R. 47.5.4.



environment claims. Because we conclude Appellants cannot show that management had knowledge
of the harassment and failed to promptly respond, we affirm the judgment.

FACTUAL AND PROCEDURAL HISTORY

Catherine Allen filed the underlying employment discrimination complaint against John E.
Potter, the Postmaster General, pursuant to Title VII of the Civil Rights of Act of 1964, 42 U.S.C.
§ 2000(e) et seq., on August 28, 2003. In her original complaint, Allen alleged that while working
for the United States Postal Service in New Orleans, she and several coworkers were required to
work in ametal enclosure-a cage—for one and one haf hours. She alleged that only darker skinned
African-American employees were required to work in the cage and that lighter skinned African-
Americans and whites were not required to do so. She also alleged that while she and others were
working in the cage, coworkers threw peanuts and bananas at them. Further, she alleged that
someone put up signs that read “Do not feed the animals.” Finaly, she aleged that at least two
supervisors laughed at her while she was working in the cage.

Two months later, Allen filed an amended complaint seeking to add the claims of sixteen
additional plaintiffs, who, along with Allen, are appellants here. The additional plaintiffs averred
clams amilar to Allen’s, but they were required to work in the cage from one to four days. In
response to the complaint, Appellee Potter filed a motion to dismiss for lack of subject matter
jurisdiction pursuant to Fed. R. Civ. P. 12(b)(1); amotionto dismissfor failureto state aclaim under
Fed. R. Civ. P. 12(b)(6); and, in the aternative, a motion for summary judgment under Fed. R. Civ.
P. 56(c) as to the disparate treatment and hostile work environment claims.

The district court granted the motions to dismiss with regard to the Appellants’ intra-racial

color discrimination and disparate treatment claims. The court determined that Allen properly stated



ahostilework environment claimand that the sixteen additional plaintiffswere allowed to piggyback
thelr claims to Allen’s timely filed complaint; however, the court granted Potter’s motion for
summary judgment asto the hostile work environment clams concluding that management promptly
responded when acomplaint was made. Allen and the other plaintiffsappeal fromthedistrict court’s
grant of summary judgment.

STANDARD OF REVIEW

Wereview adistrict court’ sgrant of summary judgment de novo, applying the same standards
as the digtrict court. Pegram v. Honeywell, Inc., 361 F.3d 272, 278 (5th Cir. 2004). Summary
judgment isappropriate “if the pleadings, depositions, answersto interrogatories, and admissionson
file, together with the affidavits, if any, show that thereisno genuineissue asto any material fact and
that the moving party is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c); Celotex
Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). If the moving party meets the initial burden of
showing there is no genuine issue of material fact, the burden shifts to the nonmoving party to
produce evidence or designate specific facts showing the existence of a genuine issue for trial.
Pegram, 361 F.3d at 278. Doubts are to be resolved in favor of the nonmoving party, and any
reasonableinferencesareto bedrawninfavor of that party. 1d. Evenif wedisagreewith thereasons
given by thedistrict court to support summary judgment, we may affirmthe district court’ sruling on
any grounds supported by the record. Lifecare Hosps., Inc. v. Health Plus of La., Inc., 418 F.3d
436, 439 (5th Cir. 2005).

DISCUSSION

To establish aprimafacie casefor aTitle VI violation based on race discrimination creating

a hostile work environment, Appellants must prove: (1) they belong to a protected group; (2) they



were subject to unwelcome harassment; (3) the harassment complained of was based onrace; (4) the
harassment complained of affected a term, condition, or privilege of employment; and (5) the
employer knew or should have known of the harassment in question and failed to take prompt
remedial action. Ramsey v. Henderson, 286 F.3d 264, 268 (5th Cir. 2002). “For harassment on the
basis of raceto affect aterm, condition, or privilege of employment . . . it must be* sufficiently severe
or pervasive to ater the conditions of the victim’'s employment and create an abusive working
environment.”” Ramsey, 286 F.3d at 268 (internal quotations omitted) (quoting Harrisv. Forklift
Sys., Inc., 510 U.S. 17, 21 (1993)). In determining whether aworkplace constitutes a hostile work
environment, the court must consider the following factors. “the frequency of the discriminatory
conduct; itsseverity; whether it isphysicaly threatening or humiliating, or amere offensive utterance;
and whether it unreasonably interferes with an employee's work performance.” Id. (internd
guotations omitted) (quoting Walker v. Thompson, 214 F.3d 615, 625 (5th Cir. 2000).

We first address Appellants argument that the district court should have considered the
declarations made by the sixteen added plaintiffsas equivalent to affidavits pursuant to 28 U.S.C. §
1746. In general, an unsworn affidavit isincompetent to raise an issue of fact to preclude summary
judgment; however, 28 U.S.C. § 1746 provides an exception that permits unsworn declarations to
substitutefor an affiant’ soathiif the statement ismade “ under penalty of perjury” and verified as“true
and correct.” Nissho-Iwai Am. Corp. v. Kline, 845 F.2d 1300, 1306 (5th Cir. 1988). In the instant
case, Appellants submitted a declaration, to which they attached their amended complaint, in
oppositionto Appellee smotionfor summary judgment that satisfied the statutory requirements. The
declaration stated that the factsin the amended complaint were true and correct and that Appellants

signed under penalty of perjury. Fifteen of the sixteen added plaintiffs signed and dated the



declaration. The declaration meets the requirements of the statute and is therefare competent
summary judgment evidence. See Hart v. Hairston, 343 F.3d 762, 765 (5th Cir. 2003) (holding that
adeclaration signed under penalty of perjury and verifying the alegations set forth in the complaint
were true and correct was competent summary judgment evidence).

In their amended complaint, Appellants aleged that they were required to work in the cage
between one and four days. Appellants alleged coworkers made offensive comments such as“L ook
at the monkeys’ and “Don’'t feed the Monkeys;” these statements constitute more than teasing and
offhand comments. See Sheperd v. Comptroller of Pub. Accounts, 168 F.3d 871, 874 (5th Cir.
1999). They aleged that someone posted signs that read “Don’t feed the animals.” They also
alleged peanutswere thrown into the cage al four days. Appelleeargued that the plaintiffs could not
satisfy the severe or pervasive requirement because of the short duration, but Appellants were only
required to raise an issue of fact asto the severity or pervasiveness. In hisbrief, Appellee does not
deny that Appellants were required to work in aheavy wire mesh enclosure nor that it remained up
for four days. Nevertheless, the district court concluded that Appellants failed to go beyond the
pleadings and by affidavits, or other evidence, present genuineissuesfor trial. Allenv. Potter, 2004
U.S. Digt. LEXIS 21966 at *32 (E.D. La 2004). Wedisagree. Examining the evidencein thelight
most favorable to the plaintiffs, as we are required to do on a motion for summary judgment,
Appellants raised genuine issues of fact as to the severity or pervasiveness of the experience.

Our conclusion is bolstered by the district court’ s statement that “[w]hile Allen is amember
of a protected class, who worked in a cage which affected the condition of her employment, Allen
gtill has difficulty establishing a primafacie case because the fifth requirement ismissing.” Allenv.

Potter, 2004 U.S. Dist. LEXIS 21966 at *29 (E.D. La. 2004). Implicit in the district court’s



conclusion that the cage affected the condition of Allen’s employment is a finding that the
environment was severe or pervasive. For harassment to affect a condition of employment it must
be sufficiently severe or pervasive. See Ramsey, 286 F.3d at 268. Thus, athough the district court
found that Allen’ shaving to work in the cage for one and one haf hourswas not severe or pervasive,
the court appearsto have concluded that the cage, coupled with the throwing of peanuts and posting
of offensive signs, was sufficiently severe or pervasive. Accordingly, the other plaintiffs alegations
that they worked in the cage on as many as four days raises an issue of fact as to the severity and
pervasiveness of their experience. Nevertheless, the fifth prong remains the Achilles hed in
Appéllants' case; they cannot show that management had knowledge of the harassment and failed to
promptly respond and thus, they cannot establish a primafacie case for aTitle VI violation based
on race discrimination creating a hostile work environment.

Relying on Faragher v. City of Boca Raton, 524 U.S. 775, 807 (1998), Appellants contend
they were not required to show that management failed to take remedial action because management
wasinvolved inthe harassment. “[W]herethe harassment isallegedly committed by asupervisor with
immediate (or successively higher) authority over the harassment victim, the plaintiff employee needs
to satisfy only thefirst four of theelements. ...” Celestinev. Petroleos De Venezuella SA, 266 F.3d
343, 353-54 (5th Cir. 2001) (citing Faragher, 524 U.S. at 807). Though they allege supervisors
walked by, smiled or laughed, Appellants do not alege that their supervisors made offensive
comments, threw food, or posted signs. Appellants failed to raise a fact issue as to whether their
supervisors created a hostile work environment; accordingly, they were required to show that the
supervisors had notice and failed to take prompt remedia action.

None of the appellants alleged that he or she complained to anyone about the experience. On



the fourth day, an employee who is not a party complained to the District Manager and he
immediately had the cage dismantled and apol ogized to the employees. Further, in their reply brief,
Appedllants admit the signs were removed by the second day and speculate that the signs were
removed by a supervisor who admonished employees for making offensve comments. Therefore,
we conclude that Appellants cannot show that management had notice and failed to respond
promptly.

CONCLUSION

For the foregoing reasons we affirm the district court’s grant of summary judgment.

AFFIRMED.



