United States Court of Appeals

Fifth Circuit
FILED
UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit December 13, 2005

Charles R. Fulbruge llI
Clerk

No. 04-31265

WADE L. CHI LDS,
Pl ai ntiff-Appellant

VERSUS

HERVAN M BEAUBOUEF, ET AL

Def endant s

UNI TED SERVI CES AUTOMOBI LE ASSCOCI ATI ON COUNTY MJUTUAL
| NSURANCE CO., ET AL.,

Def endant s- Appel | ees

Appeal fromthe United States District Court
For the Eastern District of Louisiana
C. A. No. 2:03-CVv-2575

Bef ore REAVLEY, DAVIS and WENER, C rcuit Judges.
PER CURI AM
Chil ds appeals the district court’s judgnent in favor of the

def endant underinsured notorist (UM carriers, USAA County Mitual

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



(USAA) and CEI CO.

Based on the follow ng uncontested facts it is clear to us
that plaintiff failed to showthat he was an underi nsured notori st
entitled to recover under either UM policy: (1) before trial
agai nst appellees, plaintiff settled wwth the tortfeasor’s insurer
for $100,000, (2) also before trial, appellee, USAA tendered and
paid an additional $10,000 to Childs, and (3) the jury found that
plaintiff’s total danages were $56, 000. Thus, because plaintiff’s
recovery fromthe tortfeasor and his insurer exceeded his tota
damages, plaintiff was not an underinsured notorist, as defined by

appel l ees’ policies.?

The insurers’ policies are identical and state in pertinent
part:

D.I. “Uninsured notor vehicle” neans a |l and notor vehicle or
trailer or any type,
* k%
4. Which is an wunderinsured notor vehicle. An
underinsured notor vehicle is one to which a liability
bond or policy applies at the tinme of the accident but
its limts of liability either:
a. is not enough to pay the full anmount the covered
person is legally entitled to recover as danages; or
b. has been reduced by paynent of clains to an anount
whi ch i s not enough to pay the full anmount the covered
person is legally entitled to recover as damages.
* k%
Limt of Liability
A Il. Subject to this maximum our limt of liability
will be the | esser of:
a. The difference between the anount of a covered
person’s danages for bodily injury or property danages
and the anount paid or payable to that covered person
for such danages, by or on behalf of persons or
organi zati ons who may be legally responsible; and
b. The applicable limt of Iliability for this
cover age.



W also reject Childs’s argunent that USAA, by tendering
$10,000 to himbefore trial, admtted that his damages exceeded t he
sum he received in settlenent and therefore he was an underi nsured
motorist. |f USAA nade any adm ssion by the tender, the nost it
admtted was that Childs’'s danages exceeded the settlenent by
$10, 000, which sum has been paid to the plaintiff.

Childs al so argues that the jury verdict granting $56, 000 for
damages was i nadequate. After review ng the record, we find that
the jury award of $56,000 is supported by the record. The
physi ci ans who testified sharply disagreed about the nature and
extent of Childs’'s injuries and the extent to which the injuries
were related to the accident. The jury’'s assessnent of damages was
well within its discretion.

Finally, Childs argues that the court erred in failing to

instruct the jury on the Housley presunption. Housley v. Cerise,

579 So.2d 973 (La. 1991). Appellant furnished us wwth no citation
to the record where he | odged an objection to the court’s failure
to give this instruction and in our review of the record, we have
found no such objection. |If it was error at all for the court to
omt this instruction, which is doubtful, it certainly was not
plain error.

For the reasons stated above, the judgnent of the district

court 1s AFFI RVED



