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PER CURI AM *

Richard L. Craig and Robin L. Ross appeal their convictions
and sentences for conspiracy to possess stolen mail nmatter and to
commt noney | aundering and nine counts of possession of stolen
mail matter. Craig argues that the district court erred by
denying his notion to dism ss the charges agai nst hi m based upon
an alleged Brady'™ violation. Craig further asserts that the

district court erred by using the 2000 gui delines, the guidelines

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

" See Brady v. Maryland, 373 U.S. 83 (1963).
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in effect at the tinme of his offenses, instead of the 2003
guidelines, the guidelines in effect at the tine of his
sentencing. For the first tinme on appeal, Craig contends that
the district court’s application of a four-Ilevel enhancenent to
his offense level for his being an organi zer or |eader of a
crimnal activity involving five or nore participants was

unconstitutional under Blakely v. Washi ngton, 124 S.C. 2531

(2004) .

Ross argues that the district court clearly erred by finding
that he was a nmanager or supervisor of the crimnal activity and
that the district court erred by applying the 2000 gui del i nes
i nstead of the 2003 gui delines without sufficiently explaining
its reasoning. Ross additionally asserts that the district court
erred by finding that he would receive a | esser sentence under
t he 2000 gui del i nes because his base offense | evel would be | ower
under the 2003 guidelines. Wile Ross may have had a | ower base
of fense | evel under the 2003 guidelines, the district court
adopted the probation officer’s finding that Ross’s total offense
| evel woul d have been hi gher under the 2003 gui del i nes because of
adjustnents to the base offense level. As Ross has not
chal l enged the district court’s finding that his total offense
| evel was | ower under the 2000 guidelines, he has wai ved any such
argunent and failed to show that the district court erred. See

Bri nkmann v. Dallas County Deputy Sheriff Abner, 813 F.2d 744,

748 (5th Gir. 1987).
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G ven the overwhel m ng evidence against Craig presented at
trial and that the allegedly excul patory statenents suppressed by
the Governnent were presented to the jury, Craig has not shown
that there is a reasonable probability that the result of his
trial would have been different if the statenents had been

disclosed to himprior to trial. See United States v. Freenman,

164 F.3d 243, 248-49 (5th Gr. 1999). Accordingly, Craig has not
shown that the Governnent commtted a Brady violation or that the
district court erred by denying his notion to dismss. See

Little v. Johnson, 162 F.3d 855, 861-62 (5th Cr. 1998).

Crai g’ s guidelines sentencing range under the 2003
gui del i nes woul d have been higher than his guidelines sentencing
range under the 2000 guidelines. Accordingly, the district court
did not err by using the 2000 guidelines to calculate Craig’ s

sentence. See United States v. Thomas, 12 F.3d 1350, 1370 (5th

Cir. 1994). Craig's Blakely argunent is foreclosed by this

court’s opinion in United States v. Pineiro, 377 F.3d 464, 473

(5th Gr. 2004), petition for cert. filed (U S July 14, 2004)

(No. 04-5263).

The evi dence before the district court showed that Ross
recruited co-conspirators and, at tinmes, directed their actions.
Accordingly, the district court’s finding that Ross was a manager
or supervisor of the crimnal activity and its application of a

t hree-1evel enhancenent pursuant to U S.S.G § 3Bl.1(b) was not
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clearly erroneous. See United States v. Palonpb, 998 F.2d 253,

257-58 (5th Gir. 1993).

At Ross’s sentencing, the district court adopted the
findings and reasoning of the presentence report and its addenda,
whi ch expl ai ned that the 2000 gui delines were used because using
the 2003 guidelines would result in an ex post facto violation.
By adopting the presentence report, the district court made the
necessary findings and sufficiently explained its reasoning. See

United States v. Gllardo-Trapero, 185 F. 3d 307, 323-24 (5th G

1999) .

AFFI RVED.



