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Jose Rivas-Martinez appeals his sentence inposed foll ow ng
his guilty plea conviction for illegal reentry into the United
States follow ng deportation. Martinez was sentenced to a term
of inprisonnent of 24 nonths, to be followed by a three-year term
of supervised release. R vas argues that the district court
plainly erred in assigning himcrimnal history points for his
Texas m sdeneanor convictions for evading arrest and failing to

identify hinmself to a peace officer because they are simlar to

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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offenses listed in US. S.G 8§ 4A1.2(c)(1), which are not counted
in calculating crimnal history points.
Because Rivas filed no objections to the PSR, reviewis for

plain error. See United States v. Calverley, 37 F.3d 160, 162-64

(5th Gr. 1994) (en banc). Rivas’s prior convictions for evading
arrest and failure to identify hinmself to a peace officer each
resulted in a 20-days sentence of inprisonnment and were not
simlar to his instant offense of conviction. See U S S G

8 4A1.2(c). The offenses were simlar to the offenses of
resisting arrest and providing false information to a peace

of ficer, which are excluded from consideration in assigning

crimnal history points if the sentence inposed is for |ess than

one year of inprisonnent. 1d.; United States v. More, 997 F.2d

30, 34-35 & n.6 (5th Gr. 1993); United States v. Reyes-Mya,

305 F. 3d 362, 367-68 (5th Gr. 2002). Therefore, the district
court erroneously assigned Rivas crimnal history points for his
prior m sdenmeanor convictions for evading arrest and failure to
identify hinself to a peace officer.

Because the errors resulted in Rivas receiving a higher
sentenci ng guideline range, his substantial rights were affected

by the error. See United States v. Aderholt, 87 F.3d 740, 744

(5th Gr. 1996). Thus, the errors were plain errors warranting a
resentenci ng without consideration of the two additional crimnal

hi story points based on Rivas's prior m sdeneanor convictions for
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evading arrest and failing to identify hinself to a peace
of ficer.
Ri vas al so argues that the sentencing enhancenents under

8 U S.C. 8 1326(b) are unconstitutional in light of Apprendi v.

New Jersey, 530 U S. 466 (2000). He further argues that if

Bl akely v. Washington, 124 S. C. 2531 (2004), is applied to the

federal sentencing guidelines, his sentence should be
recal cul at ed.
Ri vas concedes that his argunents are forecl osed by

Al nendarez-Torres v. United States, 523 U S. 224 (1998), and by

this court’s decision in United States v. Pineiro, 377 F.3d 464,

473 (5th Gr. 2004), petition for cert. filed, (July 14, 2004)

(No. 03-30437), but he states that he raises the issues to
preserve them for further review

Apprendi did not overrule A nendarez-Torres. See Apprendi,

530 U.S. at 489-90; United States v. Dabeit, 231 F.3d 979, 984

(5th Gr. 2000). This court nust foll ow Al nendarez-Torres

“unl ess and until the Suprene Court itself determnes to overrule
it.” Dabeit, 231 F.3d at 984 (internal quotation marks and
citation omtted). Furthernore, this court has held that Bl akely
does not apply to the Federal Sentencing CGuidelines. Pineiro,
377 F.3d at 473. This argunent is without nerit.

Ri vas’s sentence inposed is VACATED, and the case is
REMANDED to the district court for resentencing in accordance

with this opinion.
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SENTENCE VACATED; REMANDED FOR RESENTENCI NG



