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PER CURI AM *

On January 2, 2004, Javier Raya-Ronero (“Raya-Ronero”) pled
guilty to illegal reentry after deportation in violation of
8 U S.C. §8 1326(a) and (b). He was subsequently sentenced to a term
of forty-six nonths in prison, based in part on a sixteen-|evel

enhancenent for a prior sex offense conviction! under California

"Pursuant to 5THCGR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

The prior sex offense conviction consisted of two counts of
conviction, both arising out of the sane incident, as discussed
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state law. He now appeals the judgnent of the district court,
arguing (1) that the “felony” and “aggravated fel ony” provisions in
8 US C 8 1326(b)(1) and (2) are unconstitutional, and (2) that
the district court m sapplied the federal sentencing guidelines and
erred by finding that his prior sex offense conviction was a “crine
of violence” under 8 2L1.2(b)(1)(A)(ii) of the U S. Sentencing
Gui delines Manual (“U. S.S.G”). For the reasons stated bel ow, we
affirm Raya- Ronero’s conviction, vacate his sentence, and renmand
for resentencing.
| .

Raya- Romer o nmakes two argunments on appeal, one chall enging his
convi ction and the other chall enging his sentence. He concedes t hat
the first nust fail, and we find in his favor wwth respect to the
second because of the Governnment’s concessi ons.

A

First, Raya-Ronero argues that the “felony” and “aggravated
felony” provisions in 8 USC 8§ 1326(b)(1) and (2) are
unconstitutional and that therefore his conviction cannot stand. He
acknowl edges that existing Suprene Court precedent, nanely
Al mendarez-Torres v. United States, 523 U. S. 224 (1998), forecl oses
this argunent, but he contends that the precedent has been called
i nto doubt by Apprendi v. New Jersey, 530 U. S. 466 (2000), and he

raises the issue to preserve it for Suprene Court review. Apprendi

bel ow.



did not overrul e the Suprene Court’s decision in Al nendarez-Torres,

and we nust follow that precedent unl ess and until the Suprene
Court itself decides to overrule it.”” United States v. Bonill a-
Mungi a, 422 F.3d 316, 318-19 (5th Gr. 2005) (quoting Hopwood v.
Texas, 84 F.3d 720, 722 (5th Gr. 1996)). Thus, Raya-Ronero’s
constitutional challenge nust fail, and we affirmhis conviction.?
B

Second, Raya-Ronero argues that the district court m sapplied
the federal sentencing guidelines and erred by finding that his
prior sex offense conviction was a “crinme of violence” under
US S G 82L1.2(b)(2)(A)(ii). The Governnent concedes (1) that the

record does not support the district court’s finding that the prior

sex offense conviction was a crine of violence, (2) that the

2l n conjunction with his Al nendarez-Torres chal | enge, Raya-
Ronero al so nakes what anobunts to a Booker challenge to his
sentence. United States v. Booker, 543 U S. 220, 125 S. C. 738,
160 L. Ed. 2d 621 (2005) was decided after the briefs in this
case were submtted, but Raya-Ronero relies on Booker’s
predecessor, Blakely v. Washington, 542 U S. 296, 124 S. O
2531, 159 L. Ed. 2d 403 (2004), for the rule that was eventually
established in the |ater case. He contends that if the Suprene
Court were to overrule Al nendarez-Torres and to extend Blakely to
the federal sentencing guidelines context, which it did in
Booker, 125 S. C. at 746, his sentence enhancenent, which was
based on the factual existence of a prior conviction that was not
found by a jury beyond a reasonabl e doubt or admtted by him
coul d not be upheld. But prior convictions are the exception in
t he Booker rule. Id. at 756 (“Any fact (other than a prior
conviction) which is necessary to support a sentence exceedi ng
t he maxi num aut hori zed by the facts established by a plea of
guilty or a jury verdict nmust be admtted by the defendant or
proved to a jury beyond a reasonabl e doubt.” (enphasis added)).
This chall enge too nust fail.



district court commtted plain error by making such a finding, and
(3) that Raya-Ronero’s sentence should be set aside and the case
remanded for resentencing. W disagree that plain error is the
correct standard of review,® but in light of the Governnent’s
concessi ons, we agree that Raya- Ronero’ s sentence shoul d be vacat ed
and the case renmanded for resentencing.

US S G § 2L1.2(b)(1)(A(ii) provides for a sixteen-|evel
enhancenent of a defendant’s offense level “[i]f the defendant
previously was deported, or unlawfully remained in the United
States, after[] a conviction for a felony that is . . . a crine of
violence.” U S.S.G 8§ 2L1.2(b)(1)(A) (ii) (2003).* The commentary to
t hat section states,

“Crime of violence” neans any of the foll ow ng: nurder,
mansl aught er, ki dnappi ng, aggravated assault, forcible

3The record denobnstrates that in objecting to the
characterization of his prior sex offense conviction as a crine
of violence, Raya-Ronero cited cases concerning U S. S.G 8§ 4Bl1.2
instead of U S.S.G § 2L1.2, the guideline at issue in this case.
However, the record al so denonstrates that Raya-Ronero generally
obj ected at sentencing to the sixteen-|evel enhancenent
recommended by the presentence report (“PSR’), and the PSR cited
the correct section of the sentencing guidelines when
reconmmendi ng that enhancenent. On these facts, we cannot say that
Raya- Ronero failed to preserve the enhancenent issue for review.
See United States v. Ccana, 204 F.3d 585, 589 (5th G r. 2000).
The district court was alerted to Raya-Ronero’ s objection to the
si xteen-1 evel enhancenent, and it was clear fromthe PSR which
section of the sentencing guidelines was applicable. See id.
Mor eover, Raya-Ronero did not argue that U S.S.G § 4Bl.2 was the
applicable provision in his case; he nerely cited cases involving
that section for the proposition that his prior sex offense
conviction was not a crinme of violence.

“The district court used the 2003 edition of the U S
Sent enci ng Cui delines Manual in sentenci ng Raya- Ronero.
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sex offenses, statutory rape, sexual abuse of a m nor,

robbery, arson, extortion, extortionate extension of

credit, burglary of a dwelling, or any offense under

federal, state, or local law that has as an el enment the

use, attenpted use, or threatened use of physical force

agai nst the person of another.
US SG § 2L1.2(b)(1)(A(ii), cnm. 1(B)(iii). Raya-Ronmero was
previously convicted of “oral copul ation, victimunconscious” and
“sexual penetration, victimunconscious” under sections 288a(f) and
289(d) of the California Penal Code, each of which can be commtted
in one of four ways.® He contends that neither offense has as an
el emrent the use, attenpted use, or threatened use of physical force
agai nst the person of another, nor is either offense a forcible sex
of fense. W do not decide those questions here. The Governnent

concedes that the record does not support the district court’s

crime of violence finding;® therefore, we vacate Raya-Ronero’s

*Oral copulation, victimunconscious” and “sexual
penetration, victimunconscious” can both be commtted if the
victimneets one of the follow ng conditions:

(1) Was unconsci ous or asl eep.

(2) Was not aware, know ng, perceiving, or cognizant

that the act occurred.

(3) Was not aware, know ng, perceiving, or cognizant of

the essential characteristics of the act due to the

perpetrator’s fraud in fact.

(4) Was not aware, know ng, perceiving, or cognizant of

the essential characteristics of the act due to the

perpetrator’s fraudul ent representation that the oral
copul ation served a professional purpose when it served
no professional purpose.

CaL. PenaL Cope 88 288a(f), 289(d) (West 2001).

W note for the district court’s benefit that even if the
Gover nnent had not conceded this point, remand woul d be
appropriate per Bonilla-Mngia, 422 F.3d 316. The record on
appeal sinply does not contain docunents upon which this Court
could rely to determ ne whet her Raya-Ronmero’s conviction was a
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sentence and remand for resentencing.’
1.
For the foregoing reasons, Raya-Ronero’s conviction 1is
AFFI RVED; his sentence is VACATED, and this matter i s REMANDED f or

resentencing in accordance with this opinion.

crime of violence. Id. at 319-21; see also United States v.
Gonzal ez- Chavez, F. 3d , No. 04-40173, 2005 W. 3196524, at

*1-*2 (5th Gir. Nov. 30, 2005).

'Raya- Ronero argues in supplenental briefing that the
district court erred under Booker by applying the federal
sentencing guidelines in a mandatory fashi on. Because we vacate
Raya- Ronero’ s sentence and remand for resentenci ng, we need not
address that issue here. Bonilla-Mngia, 422 F.3d at 321 n. 6;
United States v. Alfaro, 408 F.3d 204, 210 n.2 (5th Gr. 2005).

On remand, the district court wll not be bound by the
gui delines, but “nust still carefully consider [them” in
sentenci ng the defendant; Booker, 543 U S at___ , 125 S. Q. at

764-65; Alfaro, 408 F.3d at 210 n.2; United States v. Mares, 402
F.3d 511, 518-19 (5th Gr. 2005). And if appealed, the resulting
sentence wll be reviewed for “unreasonabl eness” only. Booker,

543 U. S. at , 125 S. . at 765; Alfaro, 408 F.3d at 210 n. 2;

Mares, 402 F.3d at 518.



