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PER CURI AM *
This court affirnmed the sentence of Rogelio de la Cruz-

Gonzalez. United States v. de la Cruz-Gonzal ez, No. 04-40469 (5th

Cir. Dec. 16, 2004) (unpublished). The Suprene Court vacated and

remanded for further consideration in light of United States V.

Booker, 125 S. C. 738 (2005).
De la Cruz-CGonzal ez contends that his sentence was i nposed

illegally pursuant to a nmandatory sentencing schene. See United

"Pursuant to 5TH QR R 47.5, the court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in 5THAQR R 47.5. 4.



No. 04-40469
-2

States v. Val enzuel a- Quevedo, 407 F.3d 728, 733 (5th Cr. 2005),

cert. denied, --- US ----, 126 S. . 267 (2005). OQur reviewis

for plain error. See United States v. Cruz, 418 F. 3d 481, 485 (5th

Cir. 2005). To nerit relief under the plain-error standard, de |l a
Cruz-®nzalez nmust show that the Booker error affected his

substantial rights.” See United States v. Mares, 402 F.3d 511,

520-21 (5th G r. 2005), cert. denied, --- US ----, 126 S. C. 43

(2005). On the record before us, de |a Cruz- Gonzal ez cannot nake

such a showwing. See United States v. Bringier, 405 F.3d 310, 317

&n.4 (5th Gr. 2005), cert. denied, --- US ----, 126 S. C. 264
(2005) .

For reasons stated in this court’s original opinion, the
j udgnent of conviction is AFFIRVED. For reasons di scussed above,
t he judgnment of sentence is AFFI RVED. As we determ ned previously,
the case is REMANDED to the district court so that the judgnment may
be reforned to reflect the correct offense of conviction. See

United States v. Powell, 354 F.3d 362, 371-72 (5th G r. 2003); FED.

R CrRM P. 36.

AFFI RVED and REMANDED.

" De la Cruz-Gonzalez contends that he need not show that his substantial rights were affected
because the error was structural or presumptively prejudicial. He concedes that this argument is
foreclosed but states that he wishes to preserve the issue for further review. See United Statesv.

Martinez-L ugo, 411 F.3d 597, 601 (5th Cir. 2005), cert. denied, --- U.S. ----, 126 S. Ct. 464 (2005);
United States v. Ml veaux, 411 F.3d 558, 560 n.9 (5th Cr. 2005),
cert. denied, --- US ----, 126 S. . 194 (2005).




