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PER CURI AM *

Jon M chael Wthrow, Texas prisoner no. 675379, appeals the
dismssal as frivolous of his action brought under 42 U S C
§ 1983, agai nst enpl oyees of the prison. |In his conplaint, Wthrow
cont ended, anong other things, that prison officials deprived him
of adequate clothing and shelter during the winters of 1999-2000
and 2000- 2001.

Wt hrow had previously sued sone of the sane defendants over

al nost identical prison conditions existing in the winter of 1999-

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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2000. See Wthrow v. Heaton, No. 02-40435 (5th Gr. May 14, 2003)

(unpubl i shed). He had sought to raise clains relating to the
w nter of 2000-2001 in an anmendnent to his conplaint in Heaton
The magi strate judge refused to al | ow anendnent and advi sed Wt hr ow
that he was free to raise the newclainms in a newlawsuit, whichis
the subject of the instant appeal. This court affirnmed a bench-
trial judgnent in Heaton by concluding that, under the
ci rcunst ances, Wthrow had fail ed to showthat the naned defendants
acted with deliberate indifference to his health or safety wth
respect to the winter of 1999-2000. |[d. at 2.

The district court inthe present case relied onthe result in
Heaton to conclude that all the clains, including the present
clains involving a different tinme franme and different defendants,
were frivol ous. Wthrows clains in the instant conplaint
pertaining to the winter of 1999-2000 were indeed frivol ous and
subject to dismssal inlight of Heaton. Accordingly, the district
court’s judgnment dismssing Wthrow s conplaint insofar as it
raised clainms pertaining to the winter of 1999-2000 is AFFI RVED.

However, the district court did not articulate a clear basis
for dismssal as frivolous of the clains concerning the foll ow ng
wnter. The doctrines of claimpreclusion or issue preclusion do
not apply to render frivolous Wthrow s clainms against different

defendants at a different time. See United States v. Shanbaum 10

F.3d 305, 310-11 (5th Gr. 1994) (discussing doctrines of issue

precl usion and claimpreclusion). This court discerns nothing in
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the prior opinions of this court or the district court that
establishes that the defendants, old and new, could not have acted
with deliberate indifference at a |ater date. Further, this court
previously ruled in Heaton that Wthrow s simlar, related clains
shoul d not have been dismssed for failure to state a claim on

which relief could be granted. See Wthrowv. Heaton, No. 01-40350

(5th Gr. Sept. 24, 2001) (unpublished); see also Beck v. Lynaugh,

842 F.2d 759, 761 (5th Cir. 1988).

The district court abused its discretion by dism ssing the
action as frivolous in reliance on prior findings that did not and
could not logically assess the post-conplaint actions of the
def endant s. The judgnment of the district court dismssing the
clains related to the winter of 2000-2001 as frivol ous i s VACATED
and the case i s REMANDED for further proceedings i n accordance with
this opinion. The district court should conduct appropriate
proceedi ngs to resolve the specific issues that were not and could
not | ogically have been resol ved in Heaton.

AFFI RVED | N PART; VACATED AND REMANDED | N PART.



