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Bef ore REAVLEY, JOLLY, and H GEd NBOTHAM GCircuit Judges.
PER CURI AM !

Ruben Diaz, Jr. ("D az”), appeals the district court’s
dismssal of his clains related to the death of his son. e
AFFI RM

I

Diaz, a federal prisoner, filed a pro se wongful death action
in Texas state court against various political officials and police
officers from Corpus Christi, Texas, alleging that they were
responsible for the death of his son, Jacob D az (“Jacob”). He
alleged that the defendants had been willfully negligent and
deli berately indifferent and had violated his son’s constitutional
right to be free from “cruel and unusual punishnment” when they
failed to respond appropriately to a “911" call reporting that
Jacob was being attacked by several nen, leaving himto bleed to
death. Diaz sought $2 mllion in damages. The defendants renoved
t he wongful death action to federal court because D az had al | eged
a violation of Jacob’s constitutional rights.

Diaz also filed in federal court a pro se civil rights action
under 42 U. S.C. § 1983, namng nost of the sane defendants and

all eging essentially the sane facts set forth in the wongful death

IPursuant to 5TH CR. R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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action. He attached a copy of his wongful death conplaint to the
civil rights conplaint.

The defendants filed identical notions to dismss the civil
rights and wongful death conplaints for failure to state a claim
The two actions were consol i dated, and the district court dism ssed
Diaz’s clains on the ground that it |acked jurisdiction because
Diaz |acked standing to bring a 8 1983 action on behalf of his
deceased son. The court declined to exercise supplenental
jurisdiction over Diaz’'s state lawclainms. Judgnent was entered on
March 23, 2004.

On April 8, Diaz filed a “Mnorandum in Opposition” to the
order of dismssal or, inthe alternative, a notice of appeal. The
attached envel ope was postmarked April 5, 2004, and the back of the
envel ope contains a date stanp of April 3, 2004, indicating that
the envel ope was given to prison officials for nmailing on that
dat e.

On May 24, 2004, the district court issued an order denying
Diaz’s “Mtion for Reconsideration.” The court concluded that
Diaz’s nmotion was a notion for relief from judgnent under Rule
60(b) rather than a Rule 59(e) notion to alter or anend the
judgnent because it was filed sixteen days after the entry of
j udgnent . The court observed that Diaz had not challenged its
finding that it |acked jurisdiction, and it concluded that even if
it were to construe Diaz’s action as one for injuries he personally
suffered as a result of the deprivation of his son’s constitutional
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rights, Diaz had failed to state a constitutional claim under 8§
1983.
|1
A
Diaz’s “Menmorandum in Opposition”, construed by the district
court as a notion for reconsideration, qualified as a FED. R Q.
P. 59(e) notion to alter or anend the judgnent because it was
submtted to prison officials for mailing to the clerk within ten
days after the court granted the defendants’ notion to dism ss.

See FeED. R CGv. P. 6(a); Houston v. Lack, 487 U S. 266, 269-76

(1988). Accordingly, the underlying judgnent is before this court

for review See Simmobns v. Reliance Std. Life Ins. Co. of Texas,

310 F. 3d 865, 867 (5th Cr. 2002).
B

Citing this court’s opinion in Baker v. Putnal, 75 F.3d 190,

195 (5th Cr. 1996), the district court held that it |[|acked
jurisdiction over Diaz’s clains regarding his son, because the
“parents of the deceased may only ‘sue under 8§ 1983 for their own
injuries resul ting from the deprivation of decedent’s

constitutional rights. Al t hough Diaz does not challenge the
district court’s conclusion that it |acked jurisdiction over his
conpl ai nt, we neverthel ess have the duty to consider this issue sua

sponte. Bridgnmon v. Array Systens Corp., 325 F. 3d 572, 575 (5th

Gir. 2003).



“[Blefore a federal court can consider the nerits of a |l ega
claim the person seeking to invoke the jurisdiction of the court

must establish the requisite standing to sue.” Wiitnore v.

Arkansas, 495 U. S. 149, 154 (1990). “Standi ng under the Gvil
Rights Statutes is guided by 42 U . S.C. § 1988, which provides that
state common law is used to fill the gaps in adm nistration of

civil rights suits.” Pluet v. Frasier, 355 F. 3d 381, 383 (5th Cir

2004) . “Therefore, a party nust have standing under the state
wrongful death or survival statutes to bring a claim under 42
U S C 88 1981, 1983, and 1988.” 1d. (enphasis added).

In Texas, “[a] survival cause of action is brought by the
deceased’ s estate to redress the deceased’'s own injuries.” See

Gandara v. Slade, 832 S . W2d 164, 167 (Tex. C. App. 1992)

(enphasis added) (citing Tex. GQv. Prac. & Rem CooE ANN. 8§ 71.021
(1986)). On the other hand, “[a] wongful death cause of actionis
brought by survivors of the deceased to conpensate thenselves for
their loss of future pecuniary benefits, |oss of inheritance,
mental anguish, and loss of society and conpanionship.” Id.
(citing TEx. OV. PraC. & REM CoDE ANN. § 71.004 (1986)).

Contrary to the district court’s conclusion, Baker did not
hold that surviving famly nenbers may sue only for their “own
injuries” in order to recover for the violation of a decedent’s
constitutional rights. Baker, 75 F.3d at 195. In Baker, this
court held that it is not the case “that only the person whose
constitutional rights have been violated may bring an action under
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8§ 1983.” Baker, 75 F.3d at 195. “On the contrary, it is the |law
of this circuit that individuals who are within the class of people
entitled to recover under Texas’'s wongful death statute have
standing to sue under 8§ 1983 for their own injuries from the
deprivation of decedent’s constitutional rights.” 1d. The court
enphasi zed that the Texas wongful death statute, Tex. CQv. Prac. &
REM CobE ANN. 8§ 71.004 (West 1986), “clearly recognizes the right
of the surviving children and parents of the deceased to bring an
action for the benefit of all.” [d.

In his pro se 8 1983 and wongful -death conplaints, Diaz did
not explicitly allege injuries that he had suffered personally as
a result of the violation of his son’s constitutional rights.
There is no allegation by D az, a federal prisoner, that he is a
| egal representative of his son’s estate and thus entitled to bring
a survival action. Nonetheless, apro selitigant’s pleadi ngs nust

be construed liberally in his favor. diver v. Scott, 276 F.3d

736, 740 (5th Cr. 2002) (citing Haines v. Kerner, 404 U. S 519,

520 (1972)).

The mnutes of a pretrial conference and evidentiary hearing
conducted by the nmagistrate judge on Decenber 31, 2003, reflect
that the magistrate judge instructed Diaz to look in the Texas
Cvil Practice and Renedi es Code, sections 71.004A and 71.021B, so
that he could advise the magistrate judge whether he w shed to
proceed under the Texas Survivor Act or the Texas Wongful Death
Act. The magistrate judge’s report and reconmendati on states that,
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at the Spears hearing conducted on March 10, 2004, Diaz inforned
the magi strate judge that he was intending to sue for his son's
wrongful death. Thus, although Diaz did not explicitly enunerate
injuries that he had suffered personally, we conclude that the
district court should have liberally construed his “wongful death”
action such that it inherently alleged such |osses. W therefore
hold that Di az has standing to assert clainms for the wongful death
of his son.
C

Havi ng concluded that the district court had jurisdiction to
adj udicate the nerits, we nowturn to consider the district court’s
ruling, in its order denying Diaz’s notion for reconsideration
that Diaz had failed to state a claim for the violation of his
son’s constitutional rights. Diaz has not alleged that the 911
caller infornmed the di spatcher as to Jacob’s identity, |ocation, or
condi tion, nor has he asserted that any of the police officers who
responded to the 911 call were aware of these nmatters. Mer e
negligence, of course, does not give rise to a cognizable

constitutional claimunder 42 U S.C. 8 1983. Daniels v. WIlIlians,

474 U.S. 327, 332-36 (1986). To the extent that Diaz asserts a
claimthat Jacob was subjected to “cruel and unusual punishnent,”
the Cruel and Unusual Punishnment C ause protects only convicted

prisoners. See Murin v. Caire, 77 F.3d 116, 120 (5th Cr. 1996).

To the extent that Diaz is arguing that the defendants’ acts and
om ssions violated his son’s substantive due process rights, he has

7



not shown either that Jacob was constitutionally entitled to

conpetent protective or rescue services, see Beltran v. Gty of E

Paso, 367 F.3d 299, 303-04 (5th Cr. 2004); Brown v. Comonwealth

of Pa., Dep’'t of Health Energ. Med. Servs. Training Inst., 318 F. 3d

473, 478 (3d Cr. 2003), or that the defendants’ acts and om ssi ons

can properly be characterized as arbitrary, or conscience

shocking, in a constitutional sense. County of Sacranento V.

Lew s, 523 U. S. 833, 847 (1998) (citation omtted). W therefore
conclude that the district court did not err by dismssing Diaz’s

cl ai nB. See Vulcan Materials Co. v. City of Tehuacana, 238 F. 3d

382, 387 (5th Cr. 2001).
111
The judgnent of the district court is

AFFI RVED.



