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Cri stobal Rafael - Queriapa appeals his conviction and
sentence for illegal reentry of an alien after having been
deported. He argues that the provisions of 8 U S.C. § 1326(Db)

are unconstitutional in light of Apprendi v. New Jersey, 530 U S.

466 (2000) and that his indictnment should have reflected a prior
conviction. He also argues that his sentence is unconstitutional

under United States v. Booker, 125 S. . 738 (2005), because it

was i nmposed pursuant to a mandatory gui delines schene.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Raf ael ’s argunents that the provisions of 8 U S.C. § 1326(b)
are unconstitutional and that the prior conviction should have

been charged in his indictnent are forecl osed by Al nendarez-

Torres v. United States, 523 U S. 224, 247 (1998).

Raf ael chall enges the Booker error as structural in nature
and argues that prejudice should be presuned. This court

rejected that argunent in United States v. Martinez-Lugo, 411

F.3d 597, 601 (5th Gr. 2005). OQur reviewis for plain error.

United States v. Mares, 402 F.3d 511, 520 (5th G r. 2005),

petition for cert. filed (Mar. 31, 2005) (No. 04-9517); United

States v. Val enzuel a- Quevedo, 407 F.3d 728, 732 (5th CGr. 2005),

petition for cert. filed (July 25, 2005) (No. 05-5556).

The district court commtted error that is plain by
sentenci ng Rafael under a nmandatory sentenci ng gui delines schene.

Val enzuel a- Quevedo, 407 F.3d at 733. However, Rafael fails to

carry his burden of showing that this error affected his
substantial rights. 1d. at 733-34. The district court made no
coments indicating that it would have i nposed a | esser sentence
in the absence of mandatory guidelines. Accordingly, the

judgnment of the district court is AFFI RVED



