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PER CURI AM *

Nat han Gonzal es appeal s his 160-nonth sentence i nposed
followng his guilty plea to possession with intent to distribute
a controlled substance and carrying a firearmduring and in
relation to a drug-trafficking offense. Gonzales argues that his
codef endant received a | esser sentence than he did because the
codef endant was not charged under 18 U S. C. 924(c) although he
had equal access to the firearm possessed during the offense.

Gonzal es argues that he should have received equal punishnment for

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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the sane offense. The district court denied Gonzal es’ notion for
a downward departure, finding it unwarranted based on the facts
of the case.

The court has jurisdiction to review a refusal to dowwardly
depart fromthe guideline sentencing range only if the district
court based its decision on an erroneous belief that it |acked

the authority to depart. United States v. Buck, 324 F.3d 786,

797 (5th Cr. 2003). Gonzal es does not argue, nor does the
record indicate, that the district court believed it did not have

the authority to nake a downward departure. See United States v.

Landerman, 167 F.3d 895, 899 (5th Gr. 1999). This court |acks
jurisdiction to review the denial of Gonzales’ notion for a
downward departure. See Buck, 324 F.3d at 797. Accordingly,
Gonzal es’ appeal of this issue is DI SM SSED for |ack of

jurisdiction. See Landerman, 167 F.3d at 899.

Gonzal es al so argues that it was a violation of
prosecutorial discretion to file an additional charge against him
which resulted in his receiving a nore severe puni shnment than his
codef endant. He argues that the prosecution violated his rights
under the Due Process Clause by not charging himin the sane
manner as his codef endant.

The Governnent has broad discretion in enforcing federa

crimnal | aws. United States v. Arnstrong, 517 U.S. 456, 464

(1996). A “presunption of regularity” supports prosecutori al

deci sions and courts presune prosecutors have properly discharged
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their official duties absent clear evidence to the contrary. |d.
(citation omtted). To establish a selective-prosecution claim

a defendant has a “heavy burden.” United States v. Johnson, 577

F.2d 1304, 1308 (5th Cr. 1978) (quoting United States v.

Berrios, 501 F.2d 1207, 1211 (2nd Gr. 1974)). First, a
def endant nust nmake a prinma facie show ng that he was singled out
for prosecution while others simlarly situated who commtted the

sane acts were not prosecuted. United States v. Jennings, 724

F.2d 436, 445 (5th Gr. 1984). Second, he nust denonstrate that
the governnent’s sel ective prosecution was constitutionally
invidious in that it rested upon such inperm ssible
considerations as race, religion, or the desire to prevent his
exercise of constitutional rights. 1d; Johnson, 577 F.2d at
1308.

Gonzal es has presented no evidence to rebut the presunption
of regularity supporting the Governnent’s decision to prosecute
hi munder 18 U.S.C. 8§ 924(c). He does not assert that he was
prosecuted based on his race or religion or to prevent his
exercise of a particular constitutional right. Gonzales has thus
not carried the “heavy burden” necessary to show that he was
sel ectively prosecuted.

Gonzal es’ appeal of the district court’s denial of his
nmotion for a downward departure is DI SM SSED for | ack of

jurisdiction. H's sentence is otherw se AFFI RVED



