United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T December 14, 2005

Charles R. Fulbruge llI
Clerk

No. 04-40578
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOSE GUADALUPE RAM REZ- NUNEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 1:03-CR-958-ALL

Bef ore KING Chief Judge, and H G3d NBOTHAM and SM TH, Circuit Judges.
PER CURI AM *

Jose @Quadal upe Rami rez-Nunez appeals the sentence inposed
followng his guilty-plea conviction of violating 8 U S. C
8§ 1326(a) and (b) by being found in the United States, w thout
perm ssion, follow ng both his conviction of an aggravated fel ony
and subsequent deportation. He seeks to challenge the district
court’s denial of his notion for a downward departure.

The record reflects that Ram rez-Nunez know ngly and
voluntarily waived his “right to appeal any sentence inposed

within the guidelines range.” Specifically, Ram rez-Nunez wai ved

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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“the right to appeal the sentence inposed or the manner in which
it was determ ned” unless the sentence was “inposed above the
statutory maxi munf or constituted “an upward departure fromthe
Sentencing Guidelines . . . .” The exceptions to Ramrez-Nunez’s
wai ver - of - appeal provision do not permt an appeal in this case.

As Ram rez-Nunez’' s appeal waiver clearly precludes this
appeal, and as Ram rez-Nunez has not raised any argunent that the
wai ver - of - appeal provision is invalid or otherw se inapplicable,
we DISM SS the appeal as frivolous. See 5TH QR R 42.2; Howard
v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Larry Warner, Ram rez-Nunez’s attorney on appeal, is warned
that pursuing frivol ous appeals will invite sanctions. See

United States v. Gaitan, 171 F.3d 222, 224 (5th Cr. 1999).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



