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Bef ore REAVLEY, BARKSDALE and STEWART, Circuit Judges.
PER CURI AM *
J. CGuadal upe Del gado-Rami rez appeals the 60-nonth sentence
i nposed following his guilty plea conviction for possession of
marijuana with intent to distribute. Delgado-Ram rez argues that
the district court did not properly describe the terns of his
appeal waiver in his plea agreenent and, thus, it was not
know ngly and voluntarily executed and does not bar his appeal.
The district court’s statenent during rearrai gnnent that

Del gado- Ram rez coul d appeal an “illegal sentence” indicated that

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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there may have been exceptions to the waiver other than those
specifically stated. The district court did not reviewthe
actual provisions of the waiver with Del gado-Ramrez and only
ascertai ned that Del gado- Ram rez understood an incorrect
summari zation of the terns of the waiver provision in his plea
agreenent. A district court nust ascertain that a defendant
under stands provisions in his plea agreenent waiving the right to
appeal. FeD. R CGRM P. 11(b)(1)(N). In light of the district
court’s Rule 11 error, it cannot be said that Del gado- Ramrez
know ngly waived the right to challenge his conviction or
sentence, and, therefore, his appeal waiver does not bar the

instant appeal. See United States v. Robinson, 187 F.3d 516, 517

(5th Gir. 1999).

Del gado- Ram rez argues that the district court erred in
increasing his offense level by two levels pursuant to U S. S G
8§ 3Bl1.1(c) based on his having a supervisory role in the offense.
He argues that it precluded himfromqualifying for the
application of the safety valve provision.

A sentencing court’s determ nation that a defendant played a
| eadership or supervisory role is a factual finding reviewable

only for clear error. United States v. Parker, 133 F.3d 322,

329-30 (5th Gr. 1998). Relevant factors in determning a
defendant’s role in the offense are “the exercise of decision
maki ng authority, the nature of participation in the conm ssion

of the offense, the recruitnment of acconplices, the clainmed right
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to a larger share of the fruits of the crinme, the degree of
participation in planning or organi zing the offense, the nature
and scope of the illegal activity, and the degree of control and
authority exercised over others.” US S. G § 3Bl1.1, comment.
(n.4). The district court’s findings reflect that Del gado-

Ram rez was responsible for recruiting acconplices to the

of fense, that he participated in the planning of how the offense
woul d be carried out and that he directed the others involved in
the of fense. Del gado-Ramrez has not rebutted this evidence
reflecting Del gado-Ram rez’ s supervisory role in the offense.
See id. The district court did not clearly err in making an

adj ustnent for Del gado-Ramrez’'s supervisory role in the offense.
Parker, 133 F.3d at 329-30.

AFFI RVED.



