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Elias Qutierrez-Suarez appeals his guilty-plea conviction
and sentence for being found illegally present in the United
States after deportation pursuant to 8 U . S.C. §8 1326(a) and (b).

Qutierrez-Suarez argues, pursuant to Apprendi v. New Jersey,

530 U. S. 466 (2000), that the “felony” and “aggravated fel ony”
provisions of 8 US.C 8§ 1326(b)(1) and (2) are elenents of the
of fense, not sentence enhancenents, naking those provisions
unconstitutional. He concedes that this argunent is forecl osed

by Al nendarez-Torres v. United States, 523 U S 224 (1998), and

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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by prior Fifth Crcuit precedent, United States v. Barrera-

Saucedo, 385 F.3d 533, 537 (5th Gr. 2004). He raises the
argunent for possible review by the Suprene Court.
CQutierrez-Suarez al so argues that after the Suprene Court’s

decision in Blakely v. Washington, 124 S. C. 2531 (2004), his

sentence coul d not be enhanced under the Federal Sentencing
Gui delines on the basis of the fact of his prior conviction
unl ess that fact was found by a jury beyond a reasonabl e doubt or
admtted by him He concedes that this court’s opinion in United

States v. Pineiro, 377 F.3d 464 (5th Cir. 2004), petition for

cert. filed (July 14, 2004) (No. 04-5263 ), forecloses this

issue, and he raises it solely to preserve the issue for further
review. This court has held that Blakely does not apply to the
Federal Sentencing Guidelines. Pineiro, 377 F.3d at 473.

AFFI RVED.



