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PER CURI AM *

Luis Angel Cuell ar appeals the sentence he received after he
pl eaded guilty pursuant to a witten agreenent to conspiring to
possess with intent to distribute nore than a hundred kil ograns
of marijuana. He also appeals the crimnal forfeiture of his
resi dence.

The CGovernnent argues that because Cuel lar explicitly agreed
to wai ve appeal of his sentence except a sentence inposed above

the statutory maxi mumor an upward departure, he has waived the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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i nstant appeal of his sentence. Cuellar’s appeal waiver was
rendered not knowi ng and voluntary when the district court
advi sed Cuellar at his rearrai gnnent hearing that Cuellar could

appeal an “illegal sentence.” See United States v. MKinney, 406

F.3d 744, 746 (5th Gr. 2005); United States v. Robinson, 187

F.3d 516, 517-18 (5th Gr. 1999); United States v. Portillo, 18

F.3d 290, 292 (5th Gir. 1994); FEp. R CRM P. 11(b)(1)(N).
Therefore, the appeal waiver does not bar the instant appeal.
Cuel l ar argues that the district court msapplied U S S G
8 3Bl.4 because a preponderance of the evidence fails to show
that he used a person under the age of 18 to commt his offense
or to avoid being caught in commtting his offense. The
Governnent agrees, candidly admtting that the enhancenent was
not warranted because 8§ 3Bl1.4 requires affirmative action on the
part of the defendant to involve the minor and it had no evidence
that Cuellar was actually involved in using the children.
Because Cuel | ar objected to the enhancenent in the district
court, the district court’s interpretation and application of
US S G 8 3BlL.4 is reviewd de novo, and its factual findings

are reviewed for clear error. See United States v. Vill anueva,

408 F. 3d 193, 203 n.9 (5th G r. 2005)(post Booker, sane standard

of review applies), petition for cert. filed (July 26, 2005) (No.

05-5580); United States v. Holnes, 406 F.3d 337, 363 (5th Cr

2005), petition for cert. filed (July 1, 2005) (No. 05-41738).

“A factual finding is not clearly erroneous as long as it is



No. 04-40675
-3-

pl ausible in light of the record as a whole.” Holnes, 406 F.3d
at 363 (internal quotation marks and citation omtted).

Section 3Bl1.4 provides for a two-level increase in the base
of fense level: “If the defendant used or attenpted to use a
person | ess than ei ghteen years of age to commt the offense or
assist in avoiding detection. . . .” US S G § 3Bl1.4.
Comrentary to the guideline states: “‘Used or attenpted to use’

i ncl udes directing, conmmandi ng, encouraging, intimdating,
counseling, training, procuring, recruiting, or soliciting.” |I|d.
at comment. (n.1).

The Presentence Report (PSR) stated that Cuell ar was present
at a neeting where a plan was devised that included bringing
along two 13 year olds in a vehicle that carried nmarijuana owned
by Cuellar. The PSR, however, did not attribute any affirmative
act by Cuellar to involve the children, and the Governnent
candidly admts that it is “hard pressed’” to present any evidence
establishing that Cuellar had anything to do with the children's
i nvol venent. The district court therefore erred in applying the
§ 3Bl1.4 enhancenent. The sentence is VACATED, and the case
REMANDED f or resent enci ng.

Because, under United States v. Booker, 125 S. C. 738

(2005), the district court will not be bound by the Sentencing
Gui delines on remand, and coul d i npose an al together different
sentence, we need not address Cuellar’s argunent that the

district court erred when it conputed his base offense | evel
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using relevant conduct. See United States v. Akpan, 407 F.3d

360, 377 n.62 (5th Gr. 2005).

Cuel | ar argues that a preponderance of the evidence did not
support the crimnal forfeiture of his residence. Qur review of
t he evidence convinces us that there was anpl e adm ssi bl e
evi dence that property was acquired during the period of the drug
conspiracy for which there was no |likely source for such property
ot her than proceeds fromthe drug conspiracy. See 21 U S. C
8§ 853(d). Cuellar failed to rebut the presunption that the
property is therefore subject to forfeiture under 8 853(a).

Accordingly, in light of the foregoing, we affirmthe
guilty-plea conviction and crimnal forfeiture but vacate the
sentence and remand for resentencing.

AFFI RVED | N PART; VACATED AND REMANDED | N PART.



