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USDC No. 4:03-CR-53-1-LED

Before DAVIS, SMTH, and DENNIS, C rcuit Judges.
PER CURI AM *

Hoang Van Nguyen appeal s the 240-nonth sentence inposed by
the district court following his guilty-plea conviction of one
count of conspiring to manufacture, distribute, or possess with
intent to manufacture, distribute or dispense Ecstasy,
met hanphet am ne, cocai ne, cocai ne base, and marijuana. Nguyen
first argues that the district court clearly erred in finding
that he was responsi ble for 50,000 units of Ecstasy, a
determnation that affected his base offense level. He attacks

the credibility of testinony presented at his sentencing hearing,

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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and he argues that there is no reliable evidence to connect him
to 50,000 units of Ecstasy. |In view of the testinony adduced at
hi s sentencing hearing, Nguyen has failed to show that the
district court clearly erred in holding himaccountable for

50,000 units of Ecstasy. See United States v. Posada-Ri os,

158 F. 3d 832, 878 (5th Gr. 1998); U S S.G § 1Bl.3.

Nguyen al so chal l enges the district court’s determ nation
that he was a nmanager or supervisor under U S S. G 8§ 3Bl1.1(b).
Because Nguyen’s Factual Resune and the testinony adduced at his
sentenci ng hearing support the district court’s application of
the three-level adjustnent under U S. S.G § 3Bl.1(b), Nguyen has

failed to show that the district court’s factual finding as to

his role in the offense was clearly erroneous. See United States
v. Parker, 133 F.3d 322, 329 (5th Cr. 1998).

Finally, relying on Blakely v. Washington, 124 S. C. 2531

(2004), Nguyen contends that the sentencing guidelines are
unconstitutional as applied to his case because he has not
admtted to being involved with 50,000 units of Ecstasy or to his
role in the offense. Nguyen acknow edges that his argunent is

foreclosed by this court’s decision in United States v. Pineiro,

377 F.3d 464, 473 (5th Cr. 2004), petition for cert. filed (U S.

July 14, 2004) (No. 04-5263), but he seeks to preserve the issue
for further review. Nguyen's Blakely argunent is foreclosed.

See Pineiro, 377 F.3d at 473.

The judgnent of the district court is AFFI RVED



