United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T June 29, 2005

Charles R. Fulbruge IlI
Clerk

No. 04-40740
Summary Cal endar

UNI TED STATES OF AMERI CA
Plaintiff - Appellee
V.
OVAR RCDRI GUEZ- TAMEZ

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 5:02-CR-1146-1

Bef ore KING Chief Judge, and JOLLY and CLEMENT, Circuit Judges.
PER CURI AM *

Omar Rodri guez-Tanez pleaded guilty to conspiracy to possess
wth intent to distribute nore than five kil ograns of cocaine.
He appeal ed his 135-nonth sentence, arguing that the district
court clearly erred in inposing a two-1evel enhancenent based on
his role as a manager or supervisor in the offense, pursuant to
US S G 8 3Bl.1(c). This court agreed and vacated Rodriguez-
Tanez’ s sentence and renanded the case for resentencing as to

this issue, without prejudice to the possibility that an upward

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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departure m ght be warranted for Rodriguez-Tanez’ s nmanagenent
responsibility of the property, assets or activities of the
conspiracy.

On remand the district court the district court again
sentenced Rodriguez-Tanez to 135 nonths of inprisonnent, for the
follow ng reasons. The court found that Rodriguez-Tanez played a
supervisory role in the offense and applied the U S. S. G
8§ 3B1.1(C) two-level enhancenent. Alternatively, the court
upwardly departed two | evel s because Rodri guez-Tanez’ s exerci sed
managenent responsibility over the assets of the crimnal
organi zation. Alternatively, the district court stated that it
woul d wi t hdraw the two-Ievel downward departure, given at the
original sentencing because Rodriguez-Tanez was an alien who was
going to be deported. As a final alternative, the district court
found that (w thout any of the above adjustnents) the total
of fense | evel was 31 and that the high end of the applicable
gui del i ne range was 135 nont hs.

Rodri guez- Tanez argues the district court clearly erred in
finding that he was an organi zer, |eader, manager, or supervisor
in the offense and in applying the two-Ievel enhancenent under
US S G 8 3Bl.1(c). Rodriguez-Tanmez does not address any of the
district court’s alternative reasons for inposing the 135-nonth
sentence; accordingly, he has abandoned any argunent that these

alternative grounds for the sentence were erroneous. See United

States v. Brace, 145 F.3d 247, 261 (5th Cr. 1998) (en banc)
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(“[We do not address issues not presented to us.”); Yohey v.
Collins, 985 F.2d 222, 225 (5th Gr. 1993). Even if this court
were to hold that the district court’s finding that he played a
supervisory role in the offense was clearly erroneous, Rodriguez-
Tanez has provided no argunent that the 135-nonth sentence should
not be upheld on any of these alternative grounds

AFFI RVED.



