United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T July 18, 2005

Charles R. Fulbruge llI
Clerk

No. 04-40813
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus

RUBEN VERASTEGUI - GARCI A,
al so known as Ruben Garci a,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 7:04-CR-219-ALL

Bef ore H G3 NBOTHAM BARKSDALE and PRADO, Circuit Judges.
PER CURI AM *

Havi ng pl eaded guilty pursuant to a plea agreenent, Ruben
Verastegui -Garcia (“Verastegui”) appeals his sentence for being
illegally present in the United States after having been
deported, in violation of 8 U S.C. § 1326(a) and (b). Verastegui
argues that the Governnent breached the plea agreenent by failing
to nove at sentencing for a two-|level downward departure fromthe
federal Sentencing CGuidelines pursuant to U S.S.G 8§ 5K3.1; that

his sentence nust be vacated in light of United States v. Booker,

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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125 S. C. 738 (2005) because the district court was under the
i npression that the Sentencing Guidelines were mandatory rather
t han advisory; and that 8 U S.C. 8§ 1326(b) is unconstitutional in

light of Apprendi v. New Jersey, 530 U S. 466 (2000). Verastegu

concedes that his third argunent is foreclosed by this court’s
precedent, but he raises the issue to preserve it for Suprene
Court review.

Because Verastegui did not object at sentencing to the
Governnent’s al l eged breach of the plea agreenent, we review his

argunent for plain error and find none. United States v. Reeves,

255 F. 3d 208, 210 (5th Gr. 2001). The district court was aware
that the Governnent had recommended a departure pursuant to
US S G 8 5K3.1, and the court nmade it clear that it had no
intention of granting such a departure under any circunstances.

Reeves, 255 F.3d at 210-11 & n.3; United States v. Cal verley, 37

F.3d 160, 164 (5th Gr. 1994) (en banc).
We review Verastegui’s challenge to his sentence under
mandat ory Sentencing GQuidelines for plain error because he did

not raise the issue in the district court. United States v.

Val enzuel a- Quevedo, 407 F.3d 728, 733 (5th G r. 2005). W agree

wth Verastegui that the district court erred when it sentenced

hi m pursuant to a mandatory gui delines system See Booker, 125

S. . at 750, 768-69. Nevertheless, as the record does not
suggest in any way that the district court would have inposed a

different sentence had it been aware that the sentencing
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guidelines are nerely advisory, Verastegui has not net his burden

of establishing plain error. Val enzuel a- Quevedo, 407 F.3d 728,

733 (5th Gr. 2005).
We reject Verastegui’s challenge to the constitutionality of

8 US.C. 8 1326. See Al nendarez-Torres v. United States, 523

U S 224 (1998); Apprendi, 530 U S. at 489-90. This court nust

follow the precedent set in A nendarez-Torres unless and until

the decision is overruled by the Suprene Court. Randell v.

Johnson, 227 F.3d 300, 301 (5th G r. 2000)

AFFI RVED.



