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BETO | UNIT; CLASSIFI CATION BETO I, Cassification
Committees of the Beto | Unit; SECURI TY PERSONNEL, Security
Personnel on Beto I Unit working U-Wng; WYNNE UNI T; WWYNNE
CLASSI FI CATION, C assification Commttees on the Wnne Unit;
| NVEST OFFI CER WYNNE, | nvestigating O ficers on Wnne Unit;
CHARLES POVELL; JAN E COCKRELL

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:03- CV-554- H\WM

Bef ore BARKSDALE, GARZA, and STEWART, Circuit Judges.
PER CURI AM *
Cerald F. Cain, Texas prisoner # 812200, filed a 42 U S. C

8§ 1983 conpl aint against all of the above defendants except

Cockrell. Cain alleged that, despite his claimthat his |ife was
endangered by his fellow inmate Charles Powell, prison officials
pl aced himin a position where he was stabbed by Powell. Cain

| ater sought and was granted | eave to anend his conplaint to nane

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Cockrell as the sole defendant. Cain’s sole allegation against
Cockrell was that she had all owed her subordinates to violate his
Fourteenth Anendnent rights. The magistrate judge before whom
Cain had consented to proceed dismssed Cain’s lawsuit with
prejudice pursuant to 28 U S.C. 8§ 1915A as frivol ous and for
failure to state a clai mbecause Cain had alleged only a
respondeat - superior liability claimagainst Cockrell.

Cain’s argunent that the state actors in this case are not
entitled to El eventh Anendnent immunity is frivol ous as none of
t he defendants were dism ssed fromthe |awsuit on the basis of
immunity. Cain argues that, despite his unequivocal request to
anend his conplaint to dismss all defendants except Cockrell,
the magi strate judge erred in allowng himto do so. This
argunent is also frivolous. As Cain concedes, the magistrate
judge was not required to act as Cain’ s advocate.

Cain also argues that the magistrate judge erred in failing
to hold a hearing to allow himan opportunity to present evidence
that woul d show that Cockrell indifferently inplenented deficient
policies that led to the violation of his constitutional rights.
We do not consider Cain’s conclusional allegations that Cockrel
i npl emented such policies because they are nade for the first

time on appeal. See Leverette v. Louisville Ladder Co., 183 F. 3d

339, 342 (5th Cr. 1999).
Cain’s appeal is wthout arguable nerit, and it is dism ssed

as frivol ous. See 5THCR R 42.2; Howard v. King, 707 F.2d 215,
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219-10 (5th Gr. 1983). The magistrate judge's dism ssal of
Cain’s conplaint as frivolous and for failure to state a claim
and our dism ssal of Cain’s appeal both count as strikes for

pur poses of 28 U.S.C. 8§ 1915(g). See Adepegba v. Hammons,

103 F. 3d 383, 387-88 (5th Cr. 1996). Cain has already received

one other strike. Cain v. Anbriz, No. 04-40632 (5th Cr

Sept. 28, 2004). Accordingly, Cain shall no I onger be allowed to
proceed in forma pauperis in any civil action or appeal filed
while he is incarcerated or detained in any facility unless he is
under i nm nent danger of serious physical injury. See 28 U S. C
§ 1915(9).

APPEAL DI SM SSED;, 28 U.S.C. 8§ 1915(g) BAR | MPOSED



