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PER CURI AM *

Eduardo Ota-CGonez (Orta) appeals the sentence inposed
followng his guilty-plea conviction for illegal reentry
foll ow ng deportation. See 8 U S.C. 8§ 1326. He argues that the
sent ence enhanci ng provisions contained in 8 U S.C. 88 1326(b)(1)
and (b)(2) are unconstitutional. This argunent is foreclosed by

the Suprenme Court’s decision in Al nendarez-Torres v. United

States, 523 U. S. 224, 235 (1998). Apprendi v. New Jersey, 530

U S. 466 (2000), did not overrule Al nendarez-Torres. See

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



No. 04-40884
-2

Apprendi, 530 U. S. at 489-90; United States v. Dabeit, 231 F.3d

979, 984 (5th Cr. 2000). The Suprene Court’s decisions in

Bl akely v. WAshington, 124 S. C. 2531 (2004), and United States

v. Booker, 125 S. C. 738 (2005), did not overrule

Al nendar ez-Torres. See Booker, 125 S. Ct. at 756; Blakely, 124

S. . at 2536-43. This court nmust follow the precedent set in

Al nendarez-Torres “unless and until the Suprene Court itself

determnes to overrule it.” Dabeit, 231 F.3d at 984 (interna
quotation marks and citation omtted).

Orta argues that under Bl akely, the enhancenent of his
sentence based on his prior conviction was error. |n Blakely,
the Suprenme Court held that “the ‘statutory maxi munmi for Apprendi
purposes is the maxi mum sentence a judge may i npose solely on the

basis of facts . . . admtted to by the defendant.” Blakely, 124

S. . at 2537 (enphasis in original). However, Booker
reaffirmed the holding in Apprendi that prior convictions are

excluded fromthe facts that nmust be admtted or subnitted to the

jury. See Booker, 125 S. . at 756. Thus, Ota s sentence was

not affected by a Sixth Anendnent violation. See Booker, 125

S. &. at 750, 769.

Orta argues that because his sentence was i nposed pursuant
to an unconstitutional, mandatory gui delines system it is
unconstitutional and should be vacated. This is the type of
error that was experienced by the other respondent in Booker,

Ducan Fanf an. See Booker, 125 S. C. at 750, 768-69; see also
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United States v. Mares, 402 F.3d 511, 518-20 & n.9 (5th Gr.

2005), petition for cert. filed, No. 04-9517 (U.S. Mar. 31,

2005). Because Ota did not raise this issue below, we review

for plain error only. See United States v. Val enzuel a- Quevedo,

407 F.3d 728, 732 (5th Cr. 2005).
The “Fanfan” error was plain, neeting the first two prongs

of the plain error standard. See United States v. Martinez-lugo,

_ F.3d __, 2005 W. 1331282 at *2 (5th Gir. June 7, 2005). In
order to show that the error neets the third prong and affected
his substantial rights, he nust show that it affected the outcone
of the proceedings in the district court. |d. The error was not

structural and prejudice is not otherw se presuned. See id.;

United States v. Malveaux, _ F.3d __, 2005 W 1320362 at *1 n.9
(5th Gr. Apr. 11, 2005). Ota cannot show that he was

prejudi ced by the error because the district court sentenced him
at the mdpoint in the guidelines range and nothing in the
sentencing transcript indicates that the district court would
have i nposed a | esser sentence if it knew that the guidelines

were not nmandatory. See Martinez-lugo, 2005 W. 1331282 at *2-*3.

AFFI RVED.



