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Jose Al ej andro Medi na-Huitron appeal s the sentence i nposed
followng his conviction for attenpting to reenter the United
States followng a prior deportation, in violation of 8 U S. C
§ 1326 and 6 U.S.C. 88 202 and 557. Finding no error, we affirm

Medi na first argues that, in light of United States v.

Booker, 125 S. C. 738 (2005), the district court erred in
i nposi ng a sentence utilizing the Sentencing Guidelines as

mandatory. As Medina did not preserve this issue, we review only

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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for plain error. See United States v. Mares, 402 F. 3d 511, 520

(5th Gr. 2005), petition for cert. filed (Mar. 31, 2005)

(No. 04-9517); see also United States v. Ml veaux, _ F.3d_,

No. 03-41618, 2005 W. 1320362 (5th Cr. Apr. 11, 2005).
Application of the Cuidelines as mandatory, even absent a Sixth
Amendnent violation as is the case here, is plain or obvious

error after Booker. See United States v. Val enzuel a- Quevedo, 407

F.3d 728, 733 (5th Gr. 2005). However, Medina cannot show t hat
the error affected his substantial rights because the record does
not indicate that the district court would have inposed a | ower
sentence under an advisory, rather than a mandatory, GCuidelines
schene. See id. To the contrary, the sentencing transcri pt
denonstrates that the district court believed Medina s 16-nonth
sentence to be appropriate in light of Medina s crimnal history.
Medi na’ s second argunent, that 8 U.S.C. 88 1326(b)(1) and

(2) are unconstitutional, is foreclosed by Al nendarez-Torres v.

United States, 523 U. S. 224, 235, 239-47 (1998). See ULnited

States v. Martinez-Mata, 393 F. 3d 625, 629 n.3 (5th Cr. 2004),

cert. denied, 125 S. . 1877 (2005). Medina concedes this

point, but raises it to preserve the matter for further review
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



