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PER CURI AM *

The pl ea agreenent in this case did not bar the instant appeal
because of representations nade in open court that were
i nconsistent with the witten agreenent. Consequently, we wl|
review t he Booker error that was preserved at sentencing.

It is evident that the sentence, which was inposed under a

mandatory qguidelines regine, constituted a Sixth Amrendnent

vi ol ation under the teachings of United States v. Booker, 125 S. Ct.
738 (2005). Because Seal ed Appellant 1 preserved this error in the

district court, the question before us is whether the error was

" Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



harm ess beyond a reasonabl e doubt. See United States v. Pineiro,

410 F.3d 282, 284 (5" Cir. 2005). W hold that the error was
harm ess beyond a reasonabl e doubt because even if the error were
cured, the sentence would be the sane. W say this because the
district court nmade this point explicitly clear when it said:

The court will also note that in the event
that a higher court rules that the Sentencing
Qui delines, as sonme courts out west have
ruled, are conpletely invalid, that in that
case, the court woul d i npose the sane sentence
basically for the reasons set out since the
statutory provisions are up to 20 years, and
this is wthin that anount. Based on the
anount of drugs involved, based upon the
crimnal history, based upon his role in the
conspiracy, the court would find that, inits
di scretion, the sane sentence of 86 nonths
woul d be appropriate.

Based on the above statenent, we find the error harmess
beyond a reasonabl e doubt. Accordingly, the sentence is

AFFI RVED.



