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Manuel Estrada-Garcia (Estrada) appeals his conviction and
the sentence he received after he pleaded guilty to one count of
illegal reentry follow ng deportation. Estrada argues that his

sentence is illegal under United States v. Booker, 543 U S. 220,

125 S. . 738 (2005), because it was inposed pursuant to a
mandat ory application of the federal Sentencing QGuidelines.
The erroneous application of the Cuidelines as nandatory is

technically a “Fanfan error.” United States v. Mrtinez-lLugo,

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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411 F. 3d 597, 600 (5th Gr.), cert. denied, 126 S. C. 464

(2005); see Booker, 125 S. C. at 750, 768-69. The Governnent

concedes that Estrada preserved his Fanfan claimfor appeal. The
Governnent fails to neet its burden of proving that the district
court’s sentence under Cuidelines it deened mandatory was

harm ess beyond a reasonabl e doubt because the Governnent fails
to cite to any record evidence show ng that the district court
woul d have inposed the sanme sentence under an advi sory gui delines

schene. See United States v. Walters, 418 F.3d 461, 464 (5th

Cir. 2005); United States v. Garza, 429 F.3d 165, 171 (5th G

2005) (Booker error). W therefore vacate the sentence and
remand the case for resentencing in accordance wth Booker.
Estrada al so chall enges the term of supervised rel ease that
was i nposed on the basis that the enhancenent provisions set
forth in 8 1326(b) are unconstitutional. Gven that Estrada’s
entire sentence is vacated, this court need not reach this

argunent. See United States v. Akpan, 407 F.3d 360, 377 n.62

(5th Gir. 2005).

SENTENCE VACATED; CASE REMANDED



