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Manuel Egui a- Her nandez appeal s his conviction and sentence
for illegal reentry of an alien after having been deported. He
argues that the district court erred by inposing an eight-I|evel
i ncrease pursuant to U.S.S.G 8§ 2L1.2(b)(1)(C for Eguia s having
a prior aggravated felony conviction; that the provisions of

8 U S.C. 8 1326(b) are unconstitutional in light of Apprendi v.

New Jersey, 530 U S. 466 (2000); and that his sentence is

unconstitutional under United States v. Booker, 125 S. C. 738

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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(2005), because it was inposed pursuant to a nmandatory gui deli nes
schene.

Egui a contends that his state conviction for possession of a
control |l ed substance is not a qualifying aggravated fel ony
because it is not a felony under federal law. This court has
specifically held that a prior conviction for a state drug
offense will qualify as an aggravated fel ony under U S. S. G
8§ 2L1.2(b)(1)(C if it is punishable under the Controlled
Subst ances Act and puni shabl e by nore than one year of

i nprisonnment under the applicable state law. United States v.

Sanchez-Vill al obos, 412 F.3d 572, 576 (5th Cr. 2005). Eguia

does not dispute that his state conviction was puni shabl e under
the Controll ed Substances Act. Additionally, Eguia was sentenced
to a ten-year termof inprisonment in connection wth that
conviction. Thus, the argunent is wthout nerit.

Eguia’s argunent that the provisions of 8 U S.C. § 1326(Db)
are unconstitutional is, as he concedes, foreclosed by

Al nendarez-Torres v. United States, 523 U S. 224, 247 (1998).

Egui a al so chal |l enges his sentence as unconstitutional under
Booker. He argues that the error is structural in nature and
t hat prejudi ce should be presuned. This court rejected that

argunent in United States v. Martinez-Lugo, 411 F. 3d 597, 601

(5th Gr. 2005), and determ ned that an unpreserved error
chal  enging the mandatory nature of the guidelines is subject to

a plain-error analysis. United States v. Mares, 402 F.3d 511
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520 (5th G r. 2005), petition for cert. filed (Mar. 31, 2005)

(No. 04-9517); United States v. Val enzuel a- Quevedo, 407 F.3d 728,

732 (5th Cr. 2005), petition for cert. filed (July 25, 2005)

(No. 05-5556).
The district court commtted error that is plain by
sentenci ng Egui a under a mandatory qgui delines schene.

Val enzuel a- Quevedo, 407 F.3d at 733. However, Eguia fails to

carry his burden of showing that this error affected his
substantial rights. 1d. at 733-34. Eguia concedes that the
district court did not indicate that it would have inposed a
| esser sentence in the absence of nmandatory gui delines.

Accordingly, the judgnent of the district court is AFFI RVED.



