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PER CURI AM *

Leonel Encarnaci on- Mal donado appeals fromhis guilty-plea
convi ction and sentence for being present in the United States
after having been previously renoved. He was sentenced to 37
mont hs of inprisonnment and two years of supervised rel ease.

Encar naci on- Mal donado’ s constitutional challenge is forecl osed by

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).

Al t hough Encar naci on- Mal donado contends that Al nendarez-Torres

was incorrectly decided and that a majority of the Suprene Court

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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woul d overrul e Al nendarez-Torres in |light of Apprendi v. New

Jersey, 530 U S. 466 (2000), we have repeatedly rejected such

argunents on the basis that Al nendarez-Torres renains binding.

See United States v. Garza-lLopez, 410 F. 3d 268, 276 (5th Gr.),

cert. denied, 126 S. . 298 (2005). Encarnaci on- Ml donado

properly concedes that his argunent is foreclosed in |ight of

Al nendarez-Torres and circuit precedent, but he raises it here to

preserve it for further review.
Encar naci on- Mal donado asserts that his sentence is invalid

inlight of United States v. Booker, 543 U S. 220 (2005).

Because the district court sentenced Encarnaci on- Mal donado under

a mandatory guidelines regine, it coommtted a Fanfan error. See

United States v. Walters, 418 F.3d 461, 463-64 (5th GCr. 2005).
Because the Governnent concedes that Encarnaci on- Mal donado
preserved his Fanfan claim this court reviews for harnl ess

error. |d.; United States v. Mares, 402 F.3d 511, 520 (5th

Cr.), cert. denied, 126 S. C. 43 (2005). Under this standard

of review, the Governnent bears the burden of proving beyond a
reasonabl e doubt that the district court would not have sentenced
Encar naci on- Mal donado differently under an advi sory gui del i nes
sentencing regine. Wlters, 418 F.3d at 464.

The record contains no indication that the district court
woul d have inposed the sane sentence absent the error. Al though
the district court stated an alternative sentence it would have

i nposed in the absence of the Sentencing Cuidelines, that
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alternative sentence was nore |l enient than the inposed sentence.
The CGovernnent thus cannot neet its burden. Accordingly,
Encar naci on- Mal donado’ s sentence is vacated and the case is
remanded for resentencing.

CONVI CTI ON AFFI RVED; SENTENCE VACATED; REMANDED FOR
RESENTENCI NG



