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Bef ore H G3 NBOTHAM BENAVIDES, and DENNI'S, G rcuit Judges.
PER CURI AM *

Jose Cortez-Villanueva (“Cortez”) appeals his sentence
followng his guilty-plea conviction for illegal reentry after
deportation. W pretermt discussion of the validity of his appeal
wai ver because, for the reasons discussed below, Cortez is not
entitled to relief.

Cortez argues that the “felony” and “aggravated felony”

provisions of 8 U S.C 8§ 1326(b)(1) and (2) are unconstitutional

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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inlight of the Suprenme Court’s decision in Apprendi v. New Jersey,

530 U. S 466 (2000). Cortez’s argunment concerning the
constitutionality of 8 US C 8§ 1326(b) is, as he concedes,

f or ecl osed. See Al nendarez-Torres v. United States, 523 U S. 224

(1998); United States v. |lzaquirre-Flores, 405 F.3d 270, 277-78

(5th Gr. 2005), petition for cert. filed (July 22, 2005) ( No.

05-5469) .
Cortez al so argues for the first tinme in a supplenental brief
that the district court erred by sentenci ng hi munder the nandatory

Gui deline regine held unconstitutional in United States v. Booker,

125 S. . 738 (2005). W review this argunent for plain error

See United States v. Martinez-lLugo, 411 F.3d 597, 600 (5th Cr.

2005). Qur review of the record does not reveal that the district
court’s error affected the outcone of the sentencing proceedi ngs.
See id. at 600-01. Therefore, Cortez has failed to establish that
the error affected his substantial rights and he consequently
cannot neet the plain error standard of review. |d.

AFFI RVED.



