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Russel | Stephenson, Texas prisoner #432028, appeals the
district court’s dismssal of his 42 U S . C. § 1983 action as
frivolous pursuant to 28 U.S. C. 8§ 1915(e)(2)(B)(i). He maintains
that 28 U . S.C. 8§ 1915(e)(2) was not applicable to this case
because the district court ordered himto pay the full filing fee
ininstallments. This contention is without nerit. See 28
US C 8 1915(e)(2). Wt review a dism ssal as frivol ous under 28

US C 8 1915(e)(2)(B)(i) for abuse of discretion. Siglar v.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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H ghtower, 112 F.3d 191, 193 (5th Gr. 1997). A district court
abuses its discretion when its decision is based on a legal error
or a clearly erroneous view of the pertinent facts. Esnmark

Apparel, Inc. v. Janes, 10 F. 3d 1156, 1163 (5th Cr. 1994).

St ephenson argues that the district court erred by
dismssing his clains for the destruction of his personal
property because he cannot bring an action against the State
under state law for the deprivation. A prisoner may not bring a
federal claimfor deprivation of property through the “random and
unaut hori zed” acts of governnent officers, whether negligent or
intentional, when state | aw provi des an adequate renedy.

Sheppard v. La. Bd. of Parole, 873 F.2d 761, 763 (5th G r. 1989)

(quoting Hudson v. Palner, 468 U S. 517, 533-35 (1984)). Texas
has adequate postdeprivation renedies for the confiscation or
destruction of property, such as a tort action for conversion

agai nst individual defendants. See Cathey v. Guenther, 47 F.3d

162, 164 (5th G r. 1995). The district court did not abuse its
di scretion by dism ssing Stephenson’s clainms for the destruction
of his personal property as frivolous. See Siglar, 112 F. 3d at
193. Accordingly, we affirmthis portion of the district court’s
j udgnent .

St ephenson contends that his conplaint stated a nonfrivol ous
retaliation claimagainst Oficer Harrison. In his conplaint,
St ephenson alleged that O ficer Harrison harassed hi m and

destroyed his famly photographs in retaliation for Stephenson
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suing one of his colleagues. The district court determ ned that
St ephenson’s retaliation claimwas frivol ous because the
retaliatory action allegedly taken by O ficer Harrison was not an
i ndependent constitutional violation. However, a retaliatory
action can be actionable if it is taken in retaliation for the
exercise of a constitutional right even if it is not a
constitutional violation in the absence of the inproper notive.

See Wods v. Smith, 60 F.3d 1161, 1165 (5th Cr. 1995).

St ephenson’s conpl aint stated a nonfrivolous claimthat Oficer
Harrison retaliated against himfor exercising his right of

access to the courts. See Hart v. Hairston, 343 F.3d 762, 764

(5th Gr. 2003). The district court abused its discretion by
di sm ssing Stephenson’s retaliation claimagainst Oficer

Harrison. See Esmark, 10 F.3d at 1163. Accordingly, we vacate

the district court’s dismssal of this retaliation claimand
remand for further proceedings in accordance with this opinion.
St ephenson al so alleges that O ficer Harrison retaliated
agai nst him for conpl ai ni ng about his harassnent to hi gher
ranking prison officials. Because Stephenson did not raise this
factual allegation below, we have not considered it. See

Leverette v. Louisville Ladder Co., 183 F.3d 339, 342 (5th Gr.

1999) .

AFFI RVED | N PART, VACATED AND REMANDED | N PART.



