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PER CURI AM *

Ruben Sanchez- Hernandez (Sanchez) pleaded guilty to illegal
reentry after deportation and was sentenced to 57 nonths of
i mpri sonment, three years of supervised rel ease, and a $100 speci al
assessnment that was ordered remtted on the Governnent’s notion.

Sanchez argues that the district court comnmtted reversible
error when it sentenced him pursuant to the mandatory federal

Sent enci ng Cui del i nes systemhel d unconstitutional in United States

v. Booker, 543 U. S. 220 (2005). The erroneous application of the

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



guidelines as mandatory is technically a “Fanfan error.” See

United States v. Martinez-lLugo, 411 F. 3d 597, 600 (5th Cr.), cert.

denied, 126 S. C. 464 (2005). The Governnment concedes that
Sanchez preserved his Fanfan claimfor appeal and that the issue is

reviewed for harmess error. See United States v. Walters,

418 F.3d 461, 463 (5th Cr. 2005).

Sanchez argues that he is entitled to resentencing because
application of the Sentencing CGuidelines as nmandatory constituted
structural error. However, this issue is foreclosed. See i1d.
Sanchez al so contends that the record does not disclose that the
district court’s error was harnl ess beyond a reasonabl e doubt. The
Governnent argues that any error by the district court was
harm ess. However, in support of this assertion, the Governnent
contends only that the district court acted reasonably in taking
into account the Sentencing Quidelines and the presentence report
when it sentenced Sanchez. The sentencing transcript is silent
wth regard to whether the district court would have applied the
sane sentence had the Qui delines been advisory only. Furthernore,
Sanchez’s 57-nonth term of inprisonnent is at the bottom of the
appl i cable guideline range. Under such circunstances, the
Governnent has not net its burden of proving the error harnl ess
beyond a reasonabl e doubt. See id. W therefore VACATE the
sentence and REMAND for resentencing in accordance w th Booker.

Sanchez’s constitutional challenge is foreclosed by

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).
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Al t hough Sanchez contends that Al nendarez-Torres was incorrectly

decided and that a majority of the Suprenme Court would overrule

Al nendarez-Torres in light of Apprendi v. New Jersey, 530 U S. 466

(2000), we have repeatedly rejected such argunents on the basis

that Al nendarez-Torres renmains binding. See United States v.

Garza- Lopez, 410 F. 3d 268, 276 (5th Cr.), cert. denied, 126 S. C

298 (2005). Sanchez properly concedes that his argunment is

foreclosed in light of Alnendarez-Torres and circuit precedent, but

he raises it here to preserve it for further review. The judgnent
of conviction is AFFI RVED

CONVI CTI ON AFFI RVED, SENTENCE VACATED, CASE REMANDED



