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Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 2:04-CV-377

Bef ore GARWOOD, JOLLY, and CLEMENT, Circuit Judges.
PER CURI AM ~

Alvin Charles Duncan, a prisoner of the Texas Departnent of
Crim nal Justice proceeding pro se and in forma pauperis, brought

this 42 U S.C. 8 1983 suit against three enployees of the facility

"Pursuant to 5TH CIR. R. 47.5 the Court has determined that this opinion should not be
published and is not precedent except under the limited circumstances set forth in 5TH CIR. R.
47.5.4.



where he was tenporarily incarcerated. Duncan, who is suing the
three defendants in their individual capacities, alleged in his
conplaint that his Fourth, Fifth, Ei ghth, and Fourteenth Amendnent
rights were violated when he was ordered to surrender a bl ood
sanple for inclusion in a DNA dat abase. The district court, before
the defendants were ever served, adopted the report and
recommendation of the magistrate judge and sua sponte dism ssed
Duncan’s suit with prejudice under 28 U S.C. 8§ 1915(e)(2)(B)(ii)
for failure to state a claim Duncan appeals and we affirm

Duncan, while on parole from confinenent under a prior Texas
fel ony conviction, was convicted in a Texas court in June 2002 of
burglary of a building on or about Septenber 27, 2001, and was
sentenced to five years’ inprisonnment, and his parole was revoked
and he was returned to the Texas prison system As part of his
readm ssion to the Texas prison system he underwent a mandatory
physi cal exam including an ordinary blood test required under
Texas |l aw for the purpose of maintaining a DNA dat abase. See TEx
Gov' 1T CooE ANN. 8 411.148(a) (as effective Septenber 1, 2001).
Duncan initially refused to submt to the blood test but relented
when he was told that his blood woul d be taken by force.

We review a dism ssal under 28 U S.C. 8§ 1915(e)(2)(B)(ii) de
novo under the sanme standard used for FED. R Cv. P. 12(b)(6). Hart
v. Harrison, 343 F.3d 762, 763-64 (5th G r. 2003). To state a

claimin an individual capacity suit under section 1983, a cl ai mant



must allege the violation of a clearly established constitutional
right by a person acting under color of law. See, e.g., Saucier v.
Katz, 121 S. C. 2151 (2001).

Duncan has not alleged the violation of any constitutiona
right, nmuch less a clearly established one. As a prelimnary
matter, to the extent that any constitutional claimexists, it is
solely by way of the Fourteenth Amendnent because Duncan has sued
state actors. See, e.g., Albright v. diver, 114 S. C. 807, 832
n. 28 (1994). H's Fourth Amendnent claim as incorporated by the
Fourteenth, fails because the collection of blood from prisoners
for a DNA database is constitutional. Goceman v. U S. Dept. of
Justice, 354 F.3d 411, 413-14 (5th Cr. 2004); Vel asquez v. Wods,
329 F. 3d 420, 421 (5th Cr. 2003). His Fifth Arendnent claimfails
because it nerely duplicates his Fourteenth Arendnent claim His
Ei ghth Anendnent claim as incorporated by the Fourteenth, fails
because there is no allegation in his conplaint that his bl ood was
extracted as an “unnecessary and wanton infliction of pain.”
Wlson v. Seiter, 111 S. C. 2321, 2323 (1991) (quotation marks,
citation, and enphasis omtted). Blood tests “involve[s] virtually
no risk, trauma or pain.” Skinner v. Railway Labor Executives
Ass’n, 489 U. S. 602, 625 (1989). Finally, his Fourteenth Anendnent
claim fails because the allegations of his conplaint cannot
pl ausi bly be characterized as anything other than a violation of

the Fourth Amendnent, which, as just noted, is not a viable claim



The district court’s dismssal constitutes a strike for the
purposes of the three-strikes provision of 28 U S. C. 8§ 1915(q).
See generally Adepegba v. Hamons, 103 F.3d 383 (5th Cr. 1996).
Duncan i s cautioned that once he accunul ates three strikes he wll
not be permtted to proceed in forma pauperis in any civil action
or appeal while he is incarcerated or detained in any facility
unless he is in immnent danger of serious physical injury.

Concl usi on

For the foregoing reasons, the judgnent of the district

court is

AFFI RVED.



