United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T June 22, 2005

Charles R. Fulbruge llI
Clerk

No. 04-41295
c/w No. 04-41296
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
YSI DRO GOMEZ- GRACI ANQ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 1:00-CR-34-ALL

Bef ore W ENER, BENAVIDES, and DENNIS, G rcuit Judges.
PER CURI AM *

Ysidro Gonez- Graci ano (Gonez) appeal s the sentence inposed
followng his guilty plea conviction for illegal reentry, in
violation of 8 U S.C. 8§ 1326." He argues, for the first tinme on
appeal, that the district court erred in sentencing himunder a

mandat ory sentenci ng gui delines schene, citing United States v.

Booker, 125 S. Q. 738, 756 (2005). He acknow edges that the

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

" Gonmez does not appeal the revocation of his supervised
rel ease or the sentence inposed follow ng revocati on based on
this of fense.
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argunent is reviewed for plain error but contends that he does
not have to denonstrate any effect on his substantial rights
because the error is structural and because prejudice should be

pr esuned.

Plain error is the correct standard of review. See United

States v. Malveaux, _ F.3d__, No. 03-41618, 2005 W. 1320362 at *1

n.9 (5th Gr. Apr. 11, 2005). The district court conmtted error
that is plain when it sentenced Gonez under a mandatory

sentencing guidelines regine. See United States v. Val enzuel a-

Quevedo, 407 F.3d 728, 733 (5th Cr. 2005); United States v.

Mares, 402 F.3d 511, 520-21 (5th Cir. 2005), petition for cert.

filed (Mar. 31, 2005) (No. 04-9517). GConez, however, fails to
meet his burden of showing that the district court’s error

affected his substantial rights. See Val enzeuel a- Quevedo, 407

F.3d at 733-34; Mares, 402 F.3d at 521. H's argunent that Mares

was wongly decided is unavailing. See United States v. Ruff,

984 F.2d 635, 640 (5th Cr. 1993).
As he concedes, Gonez’s argunent that the sentencing
provisions in 8 U S.C 8§ 1326(a) and (b) are unconstitutional is

forecl osed by Al nendarez-Torres v. United States, 523 U S. 224

(1998). See Apprendi v. New Jersey, 530 U. S. 466, 489-90 (2000);

United States v. Dabeit, 231 F.3d 979, 984 (5th Cr. 2000). The

district court’s judgnent is AFFI RVED



